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1/ change. Now.

Institute for Inclusion
in the Legal Profession

January, 2017

Dear Colleagues,

The Institute for Inclusion in the Legal Profession (IILP) is proud to present the IILP
Review 2017: The State of Diversity and Inclusion in the Legal Profession.

Our fourth Review once again presents important data and analytics on the state of
diversity and inclusion in the legal profession. Its original articles contribute to our
continuing search for innovative approaches in this area.

The IILP Reviews are an important platform for the advancement of real, meaningful
change. I am pleased to hear that many of you consider them an informative and
valuable tool. This would not be possible without the contributions of their many
authors and editors, whose hard work and dedication to IILP’s mission deserve our
gratitude and the highest compliments.

I also thank our Visionaries, Partners and Allies for their indispensable support and
encouragement throughout our eight years of existence.

With best wishes,

Menc M

Marc S. Firestone
Chair
Institute for Inclusion in the Legal Profession
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January, 2017

Dear Readers,

The Institute for Inclusion in the Legal Profession (IILP) is proud to present the

2017 edition of the IILP Review: The State of Diversity and Inclusion in the Legal
Profession. The IILP Review brings together a statistical summary of recent
demographic data, thought pieces exploring diversity issues in a wide range of
professional contexts, and a roundup of initiatives by law firms, corporations, law
schools, bar associations, and government—all in an accessible, readable format. Our
goal is make it easier for busy lawyers, judges, law professors, students, employers,
and diversity professionals to keep abreast of thinking and research related to
diversity and inclusion in the profession and to provide momentum—and a regular
venue—for addressing the continuing challenges that we face.

This year’s IILP Review includes contributions from over 40 people at the forefront
of thinking and practice in the field, as well as reports and roundups from an
impressive array of professional and practice organizations. We are delighted to
present such a comprehensive sampling of this important work and welcome the
continued development of both the content and format of the review. In particular,
we hope to stimulate both large-scale and small-scale data collection and reporting
by employers, diversity professionals, bar associations, and research institutions, so
that we might better assess our progress toward greater integration and inclusion
within the profession.

We hope that you find the 2017 IILP Review useful and informative, and that you
will consider contributing to a future issue of the IILP Review.

Elizabeth Chambliss
Editor-in-Chief

[ILP Review 2017 eecee 9



@ THE CLARO GROUP,

Dear Participant:

The Claro Group is pleased and heartened o announce that we will be continuing our
relationship with IILP for yet another year. In ever-expanding global economies, it seems
inevitable that inclusion of new or varied perspectives is not only necessary, but critical to
the successful growth of any industry. In order to flourish, companies MUST embrace
diversity and inclusion as key business imperatives.

Research shows diversity and inclusion increase the richness of ideas and problem solving
abilities. A diverse mix of voices leads to dynamic discussions and better decisions. We
need to commit to questioning our own beliefs and assumptions to help cultivate flexible
and reflective thinking. Being a member of a professional services firm working closely
with the legal industry, we at Claro recognize the importance of acting as a champion of
inclusion and will continue to seek to work with firms with whom these values are aligned.

While stalwarts of some perceived tradition may remain unchanged, even in the face of
the evidentiary benefits of diversity and inclusion, we can all do our part to encourage the
promulgation of these tenets, and work to ensure the most-timely end to antiquated
traditions.

We, again, look forward to working with this outstanding and collaborative body that has
its eye on the future, and through which progress is being driven.

Sincerely,

f ]Ir'

III.. I‘I. ;-.‘. |
Fl (L I!Iu[[ f{.{{t-&u
LW

L

Michelle Uddin

Managing Director

The Claro Group, LLC e 321 North Clark Street e Suite 1200 e Chicago, IL 60654

Tel 312.546.3400 Fax 312.554.8085
10 eeee [[LP Review 2017



About IILP

The Institute for Inclusion in the Legal Profession (“IILP”) is a 501 (c) (3) organization
that believes that the legal profession must be diverse and inclusive. Through its pro-
grams, projects, research, and collaborations, it seeks real change, now, and offers a
new model of inclusion to achieve it. IILP asks the hard questions, gets the data, talks
about what is really on people’s minds, no matter how sensitive, and invents and tests
methodologies that will lead to change. For more information about IILP, visit
www.ThelILP.com.

About the IILP Review:
The State of Diversity and
Inclusion in the Legal Profession

The IILP Review features the most current data about the state of diversity in the legal
profession. The Review features compelling essays that explore the nuances and
important subtleties at play in regard to diversity and inclusion for lawyers, along
with current research from academic experts. As such, the Review brings together
insights on programs and strategies to address diversity generally and in regard to the
different challenges that different people face in reaching the law.

The depth and breadth of diversity and inclusion efforts makes it hard to keep abreast
of the most current information about our progress or lack thereof. Furthermore, as
notions of diversity and inclusion have expanded and evolved, it’s even more difficult
to stay current with the latest thinking. The IILP Review: The State of Diversity and Inclu-
sion in the Legal Profession addresses that challenge by making information about diver-
sity and inclusion more readily and easily accessible.

If you are interested in submitting an article for a future edition of the “IILP Review:
The State of Diversity and Inclusion in the Legal Profession,” please visit
www.ThelILP.com for more information and to download the Call for Papers

IILP Review 2017 eeee 11
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Demographic Summary

Elizabeth Chambliss

Professor of Law and Director, Nelson Mullins Riley & Scarborough Center on Professionalism,
University of South Carolina Law School

An executive summary of the most current demographic data on the legal profession

demographic and cultural diversity and inclusion in the U.S. legal profession. As part of

this effort, the IILP Review publishes an annual statistical summary regarding the status of
traditionally underrepresented groups within the profession. Such data are critical for assessing the
profession’s progress toward greater diversity and inclusion.

The Institute for Inclusion in the Legal Profession (IILP) was created in 2009 to promote

This summary takes stock of the profession’s progress as of September, 2016. Its goal is to provide
a current, comprehensive picture of the demographics of the profession and to use this information
to help the profession set an agenda for effective future action.

The summary is based on a review of academic, government, professional, and popular data
sources. Most sources focus primarily on providing racial and ethnic data, or data about gender
and minority' representation, and these emphases are reflected below. Where available, however,
the summary also includes data about the representation of lesbian, gay, bisexual, and transgender
(LGBT) lawyers, lawyers with disabilities, and other demographic categories relevant to diversity
and inclusion, broadly defined. One goal of the IILP Review is to promote the systematic collection
of a wide range of demographic data.

The main findings of the 2016 demographic summary are as follows:

GENDER

* Female representation among lawyers stood at 34.5% in 2015, according to the Bureau of Labor
Statistics (see Table 1); and at 36% in 2016, according to the American Bar Association National
Lawyer Population Survey (see Table 2). In 2010, female representation among lawyers was
about 31% (see Tables 1 and 2).

* Women’s representation among lawyers is higher than their representation in some other
professions, including software developers (17.9%), architects (25.7%), civil engineers (12.6%),
and clergy (20.6%) (see Table 3). Women's representation among lawyers is lower than their
representation among financial managers (49.6%), accountants and auditors (59.7%), physical
scientists (41.4%), and post-secondary teachers (46.5%); and significantly lower than their
representation within the professional workforce as a whole (57.2%) (see Table 3).

¢ Women continue to be underrepresented in top-level jobs within the legal profession, such as
law firm partner. In 2015, women made up only 21.5% of law firm partners (see Table 13)—and
only 17.4% of equity partners (see Table 16). Minority women, especially, are underrepresented
among law firm partners. In 2015, minority women made up only 2.6% of law partners

1.The term “minority” typically is used to refer to aggregated data about African Americans, Asian Americans, Hispanics,
and Native Americans, although there are variations from source to source. Unless otherwise noted, we follow the categories
used in the original source and provide definitions in the footnotes.
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nationally (see Table 13), and even this figure is skewed upward by a few standout cities, such
as Miami (8.2%), Los Angeles (4.9%), San Jose (4.6%), and San Francisco (4.3%) (see Table 19).
In many other cities, minority women'’s representation among partners is less than 2% (see
Table 19). Women’s representation among judges also has dropped from a peak of 56.7% in
2004 to 39% in 2015 (see Table 22).

Women'’s entry into the profession has slowed. After peaking in the early 2000s at about 49%,
female representation among law students has dropped to 47%, according to the most recent
aggregate data (see Table 4). Women'’s entry into private practice, in particular, has dropped.
In 2003, 58.8% of white female and 53.9% of minority female law graduates began their
careers in private practice, compared to less than 50% in 2014 (see Table 7). In 2015, women’s
representation among law firm associates was 44.7%, the lowest point since the recession (see
Table 13). Although all groups’ entry into private practice has dropped since the recession,
women’s declining representation among associates represents a reversal of previous gains.

Some bright spots: women’s representation among in-house lawyers has increased. The
Association of Corporate Counsel’s 2015 global census found that women make up 49.5% of all
in-house lawyers, including both entry-level and senior positions (see Table 20). Women also
make up a growing percentage of law school deans and tenured law faculty. In 2013, 28.7% of
law deans and 32.7% of tenured law faculty were women (see Table 25).

RACE/ETHNICITY

14

¢ Aggregate minority representation among U.S. lawyers stood at 14.5% in 2015, according to

the Bureau of Labor Statistics (see Table 1). This represents a drop from a high of 15.7% in 2014;
however, these data appear somewhat noisy, with significant year-to-year fluctuations. Based
on three-year (unweighted) averages, aggregate minority representation among lawyers has
increased from 10.5% in 2003-05 to 14.8% in 2013-15 (see Table 1).

Progress for different groups varies. African American representation among lawyers has
increased very little over the past ten years, from an average of 4.3% in 2003-05 to an average
of 4.8% in 2013-2015 (see Table 1). During the same period, Hispanic representation among
lawyers increased from an average of 3.6% to an average of 5.3%, and Asian American
representation among lawyers increased from an average of 2.6% to an average of 4.8% (see
Table 1). Thus, while African Americans historically have been the best-represented minority
group among lawyers, this pattern has changed. In 2015, African American representation
among lawyers was 4.6%, compared to 5.1% for Hispanics and 4.8% for Asian Americans (see
Table 1).

Aggregate minority representation among lawyers is significantly lower than minority
representation in most other management and professional jobs. In 2015, minority
representation among lawyers was 14.5%, compared to 24.5% among financial managers,
28.2% among accountants and auditors, 44.2% among software developers, 31.2% among
physicians and surgeons, and 27.3% within the professional labor force as a whole (see Table
3). Moreover, “legal occupations” collectively have the lowest level of minority representation
of any subcategory of “management, professional, and related occupations,” including those
not reported here. Although these figures, too, can be noisy, this unhappy comparison is
consistent with patterns from prior years.
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Minority representation among law firm
partners remains stubbornly low.

* The pace of African American entry into the profession has remained steady since 2009, with
about 10,000 African American students enrolled in law school each year, according to data
from the American Bar Association Section of Legal Education and Admissions to the Bar
(see Table 6). Moreover, as overall law school enrollment has dropped, African American
representation among law students has increased, from 7% in 2009-10 to 8% in 2013-14—an
all-time high. Hispanic representation among law students also has increased in both absolute
and relative terms, from 6.7% in 2009-10 to 8.7% in 2013-14 (see Table 6). As a result, aggregate
minority representation among law students increased from 22.3% in 2009-10 to 26.9% in 2013-
14 (see Table 4).

* Meanwhile, Asian American enrollment in law school has dropped in both absolute and
relative terms, from a high of 11,000-plus students (8%) in the mid-2000s to 8,696 students
(6.8%) in 2013-14. Native American enrollment also has dropped, from a high of 1,273 in 2009-
10 to 1,065 in 2013-14 (see Table 6).

¢ Initial employment patterns continue to differ between racial and ethnic groups, according
to data from the National Association of Law Placement (NALP). African Americans are
significantly less likely than other groups to start off in private practice, and more likely to
start off in business or government. In 2014, only 37.4% of African American law graduates
were initially employed in private practice, compared to 53.5% of Hispanic graduates, 55.6%
of Asian American graduates, 46.6% of Native American graduates, and 51.4% of white
graduates (see Table 8). In 2015, African Americans made up only 4% of associates in U.S. law
firms, down from 4.7% in 2009 (see Table 14). Much of the drop appears to reflect the departure
of African American women from law firms. In 2015, African American women made up only
2.3% of law firm associates, compared to 2.9% in 2009 (see Table 14).

¢ Asian Americans are the most likely group to enter private practice (see Table 8). In 2014,
Asian Americans made up 10.9% of associates in law firms (see Table 14). Notably, a majority
of Asian American associates are women (see Table 14). Asian Americans also make up 2.9% of
law partners, up from 2.2% in 2009 (see Table 15). Hispanics, too, have made gains within law
firms, comprising 4.3% of associates (see Table 14) and 2.2% of partners (see Table 15) in 2015.

¢ Despite this progress, minority representation among law firm partners remains stubbornly
low. In 2015, minorities made up only 7.5% of all partners (see Table 13) and only 5.6% of
equity partners (see Table 16).

[ILP Review 2017 eeee 15



¢ Since the recession, law graduates’ entry into business and public interest jobs has increased.

In 2014, 24.2% of white graduates and 28.8% of minority graduates started off in business or
public interest jobs, a significant increase from prior years (see Table 7). Among minorities,
African Americans are the most likely to start off in business (23.2%) and Hispanics are the
least likely (15.7%) (see Table 8). Hispanics (11.6%) and Native Americans (11.5%) are the most
likely to start off in public interest jobs (see Table 8); and minority women are more likely to do
so than minority men. In 2014, 11.2% of minority women began their careers in public interest
positions, compared to 8.5% of white women, 6.8% of minority men, and 4.9% of white men
(see Table 7).

Among all groups, the percentage of law graduates who start off in government has dropped
in recent years, as has the percentage of graduates with judicial clerkships (see Tables 7 and 8).
The percentage of minority graduates with judicial clerkships, in particular, has dropped, from
10.2% in 1998 to 6.5% in 2014 (see Table 7). Minority men (see Table 7) and Hispanics (see Table
8) are the least likely to begin their careers with a judicial clerkship.

Based on the limited data available for different employment settings, African American
representation is highest among federal government attorneys (8.7% in 2010, see Table 21) and
in law schools (see Table 26); Hispanic representation is highest among in-house lawyers (5%
in 2015, see Table 20) and tenure-track faculty (6.4% in 2013, see Table 26); and Asian American
representation is highest among law firm associates (10.9% in 2015, see Table 14) and tenure-
track faculty (8.5% in 2013, see Table 26).

Minority representation among judges is difficult to assess because of yearly fluctuations in
the Bureau of Labor Statistics data. In 2015, the Bureau reported that 23.5% of U.S. judges
were minorities—and 6.2% were Asian American, the highest percentage ever reported (see
Table 22). Meanwhile, federal judges have become more racially and ethnically diverse under
President Obama: 36.8% of his judicial appointments were minorities (121 of 329) compared to
17.7% (58 of 327) under President George Bush (see Table 24).

DISABILITY

16

¢ The initial employment of lawyers with disabilities varies from year to year, due in part to

the small number of lawyers in the sample (491 in 2014) and, perhaps, the diversity of law
graduates in this category. In general, however, the percentage of graduates with disabilities
who start off in private practice has declined in recent years, whereas the percentage who start
off in business or public interest has increased, consistent with other groups. In 2014, 42.2%

of law graduates with disabilities started off in private practice, down from to 48.1% in 2010;
whereas 32% started off in business or public interest, compared to 25% in 2010 (see Table 9).
Judicial clerkship rates for graduates with disabilities also have dropped from 10.8% in 2010 to
9.4% in 2014—although the 2014 figure represents a rebound from 2013 (see Table 9).

The representation of lawyers with disabilities in law firms has eked up slightly among
associates, from 0.2% in 2009 to 0.3% in 2014, but remained flat at 0.3% among partners (see
Table 18). More data are needed to place these figures in perspective, including data from other
employment settings and occupations.

Unlike his predecessors, President Obama appointed no federal judges with disabilities (see
Table 24).
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LGBT

* Law graduates identifying as LGB are less likely than most other groups to start off in
private practice and more likely to start off in public interest jobs. In 2014, 15.9% of the 529
law graduates identifying as LGB took public interest jobs—the highest percentage of any
demographic group (see Table 10).

¢ Despite this, the representation of LGBT lawyers in law firms has been steadily inching
upward since NALP began compiling these data. In 2015, 3.1% of associates and 1.8% of
partners identified as LGBT, up from 2.3% and 1.4%, respectively, in 2009 (see Table 17).

¢ President Obama has appointed 11 LGBT judges—3.3% of his total appointments (see Table 24).

LACK OF DATA

* Tracking the profession’s progress toward diversity and inclusion is made difficult by the
continuing lack of data. For instance, there are no recent data on the distribution of lawyers
by type of employment, beyond initial employment. The most recent figures, covering only
gender, are from 2005 (see Tables 11 and 12). Outside of law firms, the profession lacks even
basic gender and racial/ethnic breakdowns by employment category, not to mention more
detailed breakdowns by title, seniority and region; or more inclusive efforts covering sexual
orientation and disability status. Moreover, some previous sources of demographic data on
the profession have changed or dried up, such as the ABA Section of Legal Education and
Admissions to the Bar, which has stopped publishing aggregate data on the demographics of
law students and faculty (see Tables 4-6 and 25-26), and the Office of Personnel Management,
whose most recent demographic profile of the federal workforce was in 2010 (see Table 21).
More robust statistics on the demographics of the legal profession are sorely needed.

¢ Gathering systematic data on diversity and inclusion in the profession requires a sustained
commitment by the entire profession, including bar associations, employers, law schools, and
research institutions. Contributing to this effort is a chief goal of the IILP Review.

‘XYY
The representation of LGBT lawyers in law
firms has been steadily inching upward.
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Table 1 - U.S. Lawyers by Gender and Race/Ethnicity (BLS)'

Lawyers Female Af Am. Hisp. As Am. Minority

1995 894,000 26.4% 3.6 2.2

1996 880,000 29.5 35 2.8

1997 885,000 26.6 2.7 3.8

1998 912,000 28.5 4.0 3.0

1999 923,000 28.8 5.1 4.0

2002 929,000 29.2 4.6 3.1

2003 952,000 27.6 3.6 4.0 2.8 10.4
2004 954,000 29.4 4.7 34 2.9 10.9
2005 961,000 30.2 4.7 3.5 2.0 10.2
2006 965,000 32.6 5.0 3.0 2.9 10.9
2007 1,001,000 32.6 4.9 43 2.6 11.8
2008 1,014,000 314 4.6 3.8 2.9 1.3
2009 1,043,000 324 4.7 2.8 4.1 11.6
2010 1,040,000 31.5 43 34 34 13.1
2011 1,085,000 31.9 5.3 3.2 4.2 12.7
2012 1,061,000 31.1 4.4 4.0 43 12.7
2013 1,092,000 33.1 4.2 5.1 5.1 14.4
2014 1,132,000 32.9 5.7 5.6 4.4 15.7
2015 1,160,000 345 4.6 5.1 4.8 14.5

1. Bureau of Labor Statistics, Table 11: Employed Persons by Detailed Occupation, Sex, Race, and Hispanic or Latino Ethnicity,
U.S. DEP'T OF LABOR, http:/ /www.bls.gov/cps/tables.htm (follow links for individual years and scroll down to “Char-
acteristics of the Employed,” Table 11). Figures for 2000 and 2001 are not available. See Bureau of Labor Statistics, Labor
Force Statistics from the Current Population Survey, 1995-1999 Annual Averages - Household Data - Tables from Employment and
Earnings, U.S. DEP'T OF LABOR, http://www.bls.gov/cps/cps_aal995_1999.htm. Figures for minorities are derived from
aggregating the minority categories listed.

Table 2 - U.S. Lawyers by Gender (ABA)?

Lawyers Female (%)
2000 1,022,462 28.0%
2005 1,104,766 29.0
2010 1,203,097 31.0
2016 1,315,561 36.0

2. ABA National Lawyer Population Survey, Historical Trend in Total National Lawyer Population 1878-2016, AM. BAR
Ass’N, http:/ /www.americanbar.org/content/dam/aba/administrative /market_research/total-national-lawyer-popu-
lation-1878-2016.authcheckdam.pdf (for total number of lawyers); ABA Lawyer Demographics, Year 2016 (Gender), AM.
BAR Ass’N, http:/ /www.americanbar.org/content/dam/aba/administrative /market_research/lawyer-demographics-
tables-2016.authcheckdam.pdf (for percent female).
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Table 3 - Selected U.S.

Occupations by Gender and Race/Ethnicity (2015)*

Total Employed | Female Af Am. Hisp. As Am. | Minority

Civilian Labor Force 148,834,000 46.8% 11.7 16.4 5.8 33.9
Management Occupations 16,994,000 39.2 7.3 9.7 5.6 22.6
Chief Executives 1,517,000 27.9 3.6 5.5 4.7 13.8
Financial Managers 1,197,000 49.6 7.2 9.4 7.9 24.5
Business and Finance 7,114,000 54.3 10.3 8.8 7.9 27.0
Accountants/Auditors 1,732,000 59.7 9.5 7.4 11.3 28.2
Human Resources Workers 662,000 74.0 15.4 10.7 4.9 31.0
All Computer/Mathematical 4,369,000 24.7 8.6 6.8 19.9 35.3
Computer Systems Analysts 552,000 34.2 9.6 6.9 19.6 36.1
Software Developers 1,353,000 17.9 5.0 5.4 33.8 44.2
All Architecture/Engineering 2,954,000 15.1 6.0 8.2 11.4 25.6
Architects 203,000 25.7 5.8 5.7 7.6 19.1
Civil Engineers 360,000 12.6 3.6 9.0 10.2 22.8
Life/Physical/Social Sciences 1,404,000 46.6 6.1 7.0 14.5 27.6
Physical Scientists 232,000 41.4 4.4 6.2 239 34.5
Psychologists 193,000 70.3 4.1 5.8 2.5 12.4
All Community/Social Services 2,596,000 65.3 17.4 10.7 3.6 31.7
Counselors 802,000 71.4 18.4 9.5 2.5 30.4
Clergy 469,000 20.6 10.2 7.3 6.6 24.1
Lawyers 1,160,000 345 4.6 5.1 4.8 14.5
Judges/Magistrates 58,000 39.0 11.8 6.4 6.2 24.4
Paralegals/Legal Assistants 400,000 85.4 10.3 13.4 3.9 27.6
Education 8,908,000 73.4 10.4 9.9 4.5 24.8
Postsecondary Teachers 1,341,000 46.5 5.1 7.6 12.6 25.3
Secondary School Teachers 1,144,000 59.2 8.7 7.8 2.5 19.0
Healthcare Practitioners 8,766,000 75.1 11.5 8.1 9.2 28.8
Physicians/Surgeons 1,007,000 37.9 6.4 6.4 18.4 31.2
Registered Nurses 2,973,000 89.4 12.2 6.6 8.7 27.5
All Professional/Related Occupations 33,852,000 57.2 9.8 8.8 8.7 27.3

3. Bureau of Labor Statistics, Table 11: Employed Persons by Detailed Occupation, Sex, Race, and Hispanic or Latino Ethnicity, U.S.
DEP’T OF LABOR (2015), http:/ /www.bls.gov/cps/cpsaatll.pdf. Figures for minorities are derived from aggregating the minor-

ity categories listed.
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Table 4 - Law School Enroliment by Gender and Minority Status*

Total Female (%) Minority (%)
1976-77 112,401 29,343 (26.1) 9,589 (8.5)
1977-78 113,080 31,650 (28.0) 9,580 (8.5)
1978-79 116,150 35,775 (30.8) 9,952 (8.6)
1979-80 117,297 37,534 (32.0) 10,013 (8.5)
1980-81 119,501 40,834 (34.2) 10,575 (8.8)
1981-82 120,879 43,245 (35.8) 11,134 (9.2)
1982-83 121,791 45,539 (37.4) 11,611 (9.5)
1983-84 121,201 46,361 (38.2) 11,866 (9.8)
1984-85 119,847 46,897 (39.1) 11,917 (9.9)
1985-86 118,700 47,486 (40.0) 12,357 (10.4)
1986-87 117,813 47,920 (40.7) 12,550 (10.7)
1987-88 117,997 48,920 (41.5) 13,250 (11.2)
1988-89 120,694 50,932 (42.2) 14,295 (11.8)
1989-90 124,471 53,113 (42.7) 15,720 (12.6)
1990-91 127,261 54,097 (42.5) 17,330 (13.6)
1991-92 129,580 55,110 (42.5) 19,410 (15.0)
1992-93 128,212 54,644 (42.6) 21,266 (16.6)
1993-94 127,802 55,134 (43.1) 22,799 (17.8)
1994-95 128,989 55,808 (43.3) 24,611 (19.1)
1995-96 129,397 56,961 (44.0) 25,554 (19.7)
1996-97 128,623 57,123 (44.4) 25,279 (19.7)
1997-98 125,886 56,915 (45.2) 24,685 (19.6)
1998-99 125,627 57,952 (46.1) 25,266 (20.1)
1999-00 125,184 59,362 (47.4) 25,253 (20.2)
2000-01 125,173 60,633 (48.4) 25,753 (20.6)
2001-02 127,610 62,476 (49.0) 26,257 (20.6)
2002-03 132,885 65,179 (49.0) 27,175 (20.5)
2003-04 137,676 67,027 (48.7) 28,325 (20.6)
2004-05 140,376 67,438 (48.0) 29,489 (21.0)
2005-06 140,298 66,613 (47.5) 29,768 (21.2)
2006-07 141,031 66,085 (46.9) 30,557 (21.6)
2007-08 141,719 66,196 (46.7) 30,657 (21.6)
2008-09 142,922 66,968 (46.9) 31,368 (21.9)
2009-10 145,239 68,502 (47.2) 32,505 (22.3)
2010-11 147,525 69,009 (46.8) 35,045 (23.8)
2011-12 146,288 68,262 (46.7) 35,859 (24.7)
2012-13 139,055 65,387 (47.0) 35,914 (25.8)
2013-14 128,712 34,584 (26.9)

4. AB.A. Sec. of Legal Educ. & Admissions to the B., Enrollment and Degrees Awarded, A.B.A. (2013), http:/ /www.americanbar.
org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/statistics /enrollment_degrees_awarded.
authcheckdam.pdf (for data on female enrollment) (aggregate figures for 2013-14 and later years are not available); A.B.A. Sec. of
Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data: Longitudinal Charts, First Year & Total ]D Minority, A.B.A., http://
www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down and click “First Year & Total JD Minority”)
(for data on minority enrollment) (aggregate figures for 2014-15 and later years are not available). Some figures differ slightly from
those previously reported by the ABA.
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Table 5 - JDs Awarded by Gender and Minority Status®

Total Female (%) Minority (%)
1983-84 36,687 13,586 (37.0) 3,169 (8.6)
1984-85 36,829 14,119 (38.3) 3,150 (8.6)
1985-86 36,121 13,980 (38.7) 3,348 (9.3)
1986-87 35,478 14,206 (40.0) 3,450 (9.7)
1987-88 35,701 14,595 (40.9) 3,516 (9.8)
1988-89 35,520 14,553 (41.0) 3,809 (10.7)
1989-90 36,385 15,345 (42.2) 4,128 (11.3)
1990-91 38,800 16,580 (42.7) 4,585 (11.8)
1991-92 39,425 16,680 (42.3) 4,976 (12.6)
1992-93 40,213 16,972 (42.2) 5,653 (14.1)
1993-94 39,710 16,997 (42.8) 6,099 (15.4)
1994-95 39,191 16,790 (42.8) 6,802 (17.4)
1995-96 39,920 17,366 (43.5) 7,152 (17.9)
1996-97 40,114 17,552 (43.8) 7,611 (19.0)
1997-98 39,455 17,662 (44.8) 7,754 (19.7)
1998-99 39,071 17,516 (44.8) 7,532 (19.3)
1999-00 38,157 17,713 (46.4) 7,391 (19.4)
2000-01 37,909 18,006 (47.5) 7,443 (19.6)
2001-02 38,576 18,644 (48.3) 7,780 (20.2)
2002-03 38,863 19,133 (49.2) 8,233 (21.2)
2003-04 40,018 19,818 (49.5) 8,367 (20.9)
2004-05 42,673 20,804 (48.8) 9,568 (22.4)
2005-06 43,883 21,074 (48.0) 9,564 (21.8)
2006-07 43,518 20,669 (47.5) 9,820 (22.5)
2007-08 43,588 20,537 (47.1) 9,631 (22.0)
2008-09 44,004 20,191 (45.9) 9,725 (22.1)
2009-10 44,258 20,852 (47.1) 10,121 (22.9)
2010-11 44,495 21,043 (47.3) 10,748 (24.2)
2011-12 46,478 11,188 (24.1)
2012-13 46,763 11,951 (25.5)

5. A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Degrees Awarded: Longitudinal Charts, ]D & LLB, AB.A.,
http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down and click “JD & LLB") (for
gender data) (aggregate figures for 2011-12 and later years are not available); A.B.A. Sec. of Legal Educ. & Admissions to
the B., Statistics: Degrees Awarded: Longitudinal Charts, Totals and Minority Students, A.B.A., http:/ /www.americanbar.org/
groups/legal_education/resources/statistics.html (for data on minorities) (aggregate figures for 2013-14 and later years are
not available). Some figures differ slightly from those previously reported by the ABA.
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Table 6 - Law School Enroliment by Race/Ethnicity®

Total Af Am. (%) Hisp. (%) As Am. (%) Na Am. (%)
1984-85 119,847 5,476 (4.6) 3,507 (2.9) 2,026 (1.7) 429 (0.4)
1985-86 118,700 5,669 (4.8) 3,679 (3.1) 2,153 (1.8) 463 (0.4)
1986-87 117,813 5,894 (5.0) 3,865 (3.3) 2,303 (2.0) 488 (0.4)
1987-88 117,997 6,028 (5.1) 4,074 (3.5) 2,656 (2.3) 492 (0.4)
1988-89 120,694 6,321 (5.2) 4,342 (3.6) 3,133 (2.6) 499 (0.4)
1989-90 124,471 6,791 (5.5) 4,733 (3.8) 3,676 (3.0) 527 (0.4)
1990-91 127,261 7,432 (5.8) 5,038 (4.0) 4,306 (3.4) 554 (0.4)
1991-92 129,580 8,149 (6.3) 5,541 (4.3) 5,028 (3.9) 692 (0.5)
1992-93 128,212 8,638 (6.7) 5,969 (4.7) 5,823 (4.5) 776 (0.6)
1993-94 127,802 9,156 (7.2) 6,312 (4.9) 6,458 (5.1) 873 (0.7)
1994-95 128,989 9,681 (7.5) 6,772 (5.3) 7,196 (5.6) 962 (0.7)
1995-96 129,397 9,779 (7.6) 6,970 (5.4) 7,719 (6.0) 1,085 (0.8)
1996-97 128,623 9,542 (7.4) 6,915 (5.4) 7,706 (6.0) 1,116 (0.9)
1997-98 125,886 9,132 (7.3) 6,869 (5.5) 7,599 (6.0) 1,085 (0.9)
1998-99 125,627 9,271 (7.4) 7,054 (5.6) 7,877 (6.3) 1,064 (0.8)
1999-00 125,184 9,272 (7.4) 7,120 (5.7) 7,883 (6.3) 978 (0.8)
2000-01 125,173 9,354 (7.5) 7,274 (5.8) 8,173 (6.5) 952 (0.8)
2001-02 127,610 9,412 (7.4) 7,434 (5.8) 8,421 (6.6) 990 (0.8)
2002-03 132,885 9,436 (7.1) 7,539 (5.7) 9,179 (6.9) 1,021 (0.8)
2003-04 137,676 9,437 (6.9) 7,814 (5.7) 10,042 (7.3) 1,048 (0.8)
2004-05 140,376 9,488 (6.8) 8,068 (5.7) 10,856 (7.6) 1,106 (0.8)
2005-06 140,298 9,126 (6.5) 8,248 (5.9) 11,252 (8.0) 1,142 (0.8)
2006-07 141,031 9,529 (6.8) 8,564 (6.1) 11,306 (8.0) 1,158 (0.8)
2007-08 141,719 9,483 (6.7) 8,782 (6.2) 11,176 (7.9) 1,216 (0.9)
2008-09 141,922 9,822 (6.9) 8,834 (6.2) 11,244 (7.9) 1,198 (0.8)
2009-10 145,239 10,173 (7.0) 9,732 (6.7) 11,327 (7.8) 1,273 (0.9)
2010-11 147,525 10,352 (7.0) 10,454 (7.1) 10,215 (6.9) 1,208 (0.8)
2011-12 145,288 10,452 (7.1) 11,027 (7.5) 10,415 (7.1) 1,165 (0.8)
2012-13 139,055 10,435 (7.5) 11,328 (8.1) 9,666 (7.0) 1,063 (0.8)
2013-14 128,712 10,241 (8.0) 11,215 (8.7) 8,696 (6.8) 1,065 (0.8)

6. AB.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data: Longitudinal Charts, Diversity Data 1988-1010, AB.A.,
http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down and click “Diversity Data 1988-2010") (for fig-
ures through 2009-10); A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data: Longitudinal Charts, Black or African
American, A.B.A., http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down and click “Black or African
American”) (for black/African American figures beginning in 2010-11); A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/
Gender Data: Longitudinal Charts, All Hispanic, A.B.A., http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll
down and click “All Hispanic”) (for Hispanic figures beginning in 2010-11); A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/
Gender Data: Longitudinal Charts, Asian, A.B.A., http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down
and click “Asian”) (for Asian American figures beginning in 2010-11); A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender
Data: Longitudinal Charts, American Indian or Alaska Native, A.B.A., http:/ /www.americanbar.org/groups/legal_education/resources/statistics.
html (scroll down and click “American Indian or Alaska Native”) (for Native American figures beginning in 2010-11). Figures include all JD
candidates enrolled at ABA-approved law schools, excluding Puerto Rican law schools. Figures for Hispanics include Hispanics of any race.
Figures for Native Americans do not include Native Hawaiians or Pacific Islanders. In 2013-14, there were 279 Hawaiian Natives or other
Pacific Islanders enrolled in ABA-approved law schools. A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data: Longi-
tudinal Charts, Native Hawaiian or Other Pacific Islander, http:/ /www.americanbar.org/ groups/legal_education/resources/statistics.html (scroll
down and click “Native Hawaiian or Other Pacific Islander”).
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Table 7 - Initial Employmet by Minority Status and Gender’

1998 White Minority

Male Female Total Male Female Total
Private Practice 59.4% 53.9 57.1 52.8 46.5 49.5
Business 13.5 12.0 12.9 16.0 14.5 15.2
Government 12.6 13.4 13.0 16.4 17.7 171
Judicial Clerkships 10.7 14.8 12.4 8.7 11.5 10.2
Public Interest 1.3 3.5 2.2 2.5 5.9 4.3
Academic 0.9 1.0 1.0 1.4 2.0 1.7
Unknown 1.7 1.4 1.5 2.1 1.9 2.0
2003 White Minority

Male Female Total Male Female Total
Private Practice 62.1 58.8 60.5 53.0 53.9 53.5
Business 10.6 8.8 9.7 15.3 1.1 12.9
Government 12.7 124 12.6 15.6 15.2 15.3
Judicial Clerkships 10.7 14.1 12.3 8.1 10.4 9.4
Public Interest 1.5 3.5 2.5 33 5.7 4.8
Academic 1.0 1.3 1.1 2.1 2.1 2.1
Unknown 1.4 1.1 1.3 2.6 1.5 2.0
2010 White Minority

Male Female Total Male Female Total
Private Practice 55.8 53.1 54.6 53.4 48.8 50.8
Business 14.2 11.7 13.1 15.8 13.7 14.6
Government 13.2 13.1 13.2 14.6 15.0 14.9
Judicial Clerkships 10.6 12.3 11.4 7.4 8.6 8.1
Public Interest 3.9 7.1 5.3 5.4 9.5 7.7
Academic 1.6 2.0 1.6 2.4 3.1 2.8
Unknown 0.6 0.7 0.6 1.0 1.3 1.1
2014 White Minority

Male Female Total Male Female Total
Private Practice 52.8 49.6 51.4 51.0 47.5 49.0
Business 19.0 16.1 17.7 22.1 17.4 19.4
Government 12.0 12.1 12.0 12.1 13.3 12.7
Judicial Clerkships 9.5 1.1 10.2 5.6 71 6.5
Public Interest 4.9 8.5 6.5 6.8 11.2 9.4
Unknown 1.8 2.6 2.2 2.4 3.5 3.0

7. NAT'L Ass'N FOR L. PLACEMENT, JoBs & JDs: EMPLOYMENT AND SALARIES OF NEW Law GRADUATES, CLASS OF 1998 48
(1999) [hereinafter CLASs OF 1998] (for 1998 figures); NAT'L Ass’'N FOR L. PLACEMENT, JoBs & JDs: EMPLOYMENT AND SALA-
RIES OF NEW LAwW GRADUATES, CLASS OF 2003 52 (2004) [hereinafter CLASS OF 2003] (for 2003 figures); NAT'L Ass'N FOR L.
PLACEMENT, JoBs & JDs: EMPLOYMENT AND SALARIES OF NEW LAW GRADUATES, CLASS OF 2010 52 (2011) [hereinafter CLAss
OF 2010] (for 2010 figures); NAT'L Ass’N FOR L. PLACEMENT, JoBs & JDs: EMPLOYMENT AND SALARIES OF NEW Law GRADU-
ATES, CLASS OF 2014 64 (2015) [hereinafter CLASs OF 2014] (for 2014 figures). Figures for 2010 include only full-time jobs.
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Table 8 - Initial Employment by Race/Ethnicity?®

1998 White Af Am. Hisp. As Am. Na Am.

Private Practice 57.1% 40.1 55.2 55.8 46.6

Business 12.9 16.7 11.6 15.9 19.4

Government 13.0 21.5 17.7 11.9 16.2

Judicial Clerkships 12.4 11.1 7.5 11.4 8.9

Public Interest 2.2 5.1 5.1 2.6 6.3

Academic 1.0 2.6 1.6 1.0 0.5

Unknown 1.5 2.8 1.4 1.6 2.1

2003 White Af Am. Hisp. As Am. Na Am. Latino
Private Practice 60.5 46.3 55.8 59.4 46.4 54.3
Business 9.7 14.6 12.2 12.5 10.2 11.8
Government 12.6 19.1 14.7 10.7 21.7 17.2
Judicial Clerkships 12.3 10.3 6.5 10.3 10.8 7.1
Public Interest 2.5 41 6.9 41 6.0 6.2
Academic 1.1 34 0.9 1.3 2.4 2.2
Unknown 1.3 2.2 3.0 1.7 2.4 1.2
2010 White Af Am. Hisp. As Am. Na Am. Multi-racial
Private Practice 54.6 41.3 55.7 55.6 47 1 46.9
Business 13.1 15.5 12.2 16.3 11.8 13.0
Government 13.2 19.7 14.0 10.6 19.4 18.4
Judicial Clerkships 11.4 8.8 6.6 8.1 5.9 11.1
Public Interest 5.3 8.8 8.6 6.2 8.2 7.9
Academic 1.8 3.8 2.4 24 4.1 1.7
Unknown 0.6 2.1 0.6 0.7 2.9 1.0
2014 White Af Am. Hisp. As Am. Na Am. Multi-racial
Private Practice 51.4 37.4 53.5 55.6 46.6 48.6
Business 17.7 23.2 15.7 18.9 18.9 19.9
Government 12.0 17.4 11.4 9.4 16.2 13.5
Judicial Clerkships 10.2 7.0 5.8 6.7 4.1 6.4
Public Interest 6.5 10.7 11.6 6.9 1.5 8.4
Unknown 2.2 4.3 2.0 2.5 2.7 3.2

8. CLASS OF 1998, supra note 7, at 49 (for 1998 figures); CLASS OF 2003, supra note 7, at 53 (for 2003 figures); CLASS OF 2010,
supra note 7, at 53 (for 2010 figures); CLASS OF 2014, supra note 7, at 65 (for 2014 figures). 2003 figures for Hispanics do not
include Latinos. NALP defines “Latino” as Mexican, Puerto Rican, or Cuban. Figures for 2010 include only full-time jobs.
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Table 9 - Initial Employment of Graduates with Disabilities®

2010 2011 2012 2013 2014
Private Practice 48.1% 48.9 50.7 46.2 42.2
Business 16.1 16.9 16.4 20.7 19.8
Government 12.3 13.4 10.0 14.6 13.2
Judicial Clerkships 10.8 6.5 7.0 5.3 9.4
Public Interest 8.9 9.3 11.4 8.3 12.2
Academic 2.4 6.5 4.0 43 3.3

9. CLASS OF 2010, supra note 7, at 54 (2011) (for 2010 figures); NAT'L Ass’N FOR L. PLACEMENT, JoBs & JDs: EMPLOYMENT
AND SALARIES OF NEW LAW GRADUATES, CLASS OF 2011 66 (2012) (for 2011 figures); NAT'L Ass’'N FOR L. PLACEMENT, JoBs &
JDs: EMPLOYMENT AND SALARIES OF NEW LAwW GRADUATES, CLASS OF 2012 66 (2013) (for 2012 figures); NAT'L Ass'N FOR L.
PLACEMENT, JoBS & JDs: EMPLOYMENT AND SALARIES OF NEwW LAw GRADUATES, CLASS OF 2013 66 (2014) (for 2013 figures);
CLASS OF 2014, supra note 7, at 66 (for 2014 figures). Figures for 2010 include only full-time jobs.

Table 10 - Initial Employment of Graduates Identifying as LGB

2014
Private Practice 41.6
Business 16.1
Government 11.2
Judicial Clerkships 11.2
Public Interest 15.9
Academic 4.2

10. CLAss OF 2014, supra note 7, at 66.
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Table 11 - Distribution of U.S. Lawyers by Type of Employment™

1980 1991 2000 2005
Private Practice 68.0 73.0 74.0 75.0
Private Industry 10.0 9.0 8.0 8.0
Private Association 1.0 1.0 1.0 1.0
Federal Judiciary 0.5 0.4 0.3 0.3
State/Local Judiciary 3.0 2.0 2.0 2.0
Federal Government 4.0 4.0 3.0 3.0
State/Local Government 6.0 5.0 4.0 5.0
Legal Aid/Public Defender 2.0 1.0 1.0 1.0
Education 1.0 1.0 1.0 1.0
Retired or Inactive 5.0 5.0 5.0 4.0

11. CLARA N. CARSON & JEEYOON PARK, A.B. FOUND., THE LAWYER STATISTICAL REPORT: THE U.S. LEGAL PROFESSION IN

2005 5 (2012).

Table 12 - Distribution of U.S. Lawyers by Type of Employment

and Gender"

1980 1991 2000 2005

Male Female Male Female Male Female Male Female
Private Practice 73.3% 58.9 77.6 71.9 75.0 71.0 76.3 71.6
Industry/Association 10.7 9.7 9.5 8.5 8.0 9.0 8.2 9.9
Government 9.1 18.2 7.7 8.5 7.0 10.0 6.4 10.2
Judiciary 3.8 4.0 2.8 2.8 3.0 3.0 2.5 2.4
Publnt/Education 3.2 9.2 2.4 4.9 2.0 4.0 1.7 3.0
Retired/Inactive 6.0 3.0 5.0 2.7

12. Lewis A. Kornhauser & Richard Revesz, Legal Education and Entry into the Legal Profession: The Role of Race, Gender, and
Educational Debt, 70 N.Y.U. L. Rev. 829, 850 (1995) (footnote omitted) (for 1980 data); CLARA N. CARsoN, A.B. Founp., THE
LAWYER STATISTICAL REPORT: THE U.S. LEGAL PROFESSION IN 2000 9 (2004) (for 1991 and 2000 data); CARSON & PARK, supra
note 11, at 6 (for 2005 data) (some categories were combined for consistency with prior years).
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Table 13 - Representation of Female and Minority Lawyers in

Law Firms"?

Partners Associates

Female Minority Minority F Female Minority Minority F
2009 19.2% 6.1 1.9 45.7 19.7 11.0
2010 19.4 6.2 2.0 454 19.5 10.9
2011 19.5 6.7 2.0 45.4 19.9 11.0
2012 19.9 6.7 2.2 451 20.3 11.1
2013 20.2 7.1 2.3 44.8 20.9 11.3
2014 211 7.3 2.5 44.9 21.6 11.5
2015 21.5 7.5 2.6 44.7 22.0 11.8

13. Press Release, Nat'l Ass'n for L. Placement, Women, Black/African-American Associates Lose Ground at Major U.S. Law
Firms (Nov. 19, 2015), http://www.nalp.org/lawfirmdiversity_nov2015 [hereinafter November 2015 Release]. Figures are
based on statistics provided by firms in the NALP DIRECTORY OF LEGAL EMPLOYERS.

Table 14 - Associates by Gender and Race/Ethnicity™

Af Am. Hisp. As Am.
Total Female Total Female Total Female
2009 4.7% 2.9 3.9 2.0 9.3 5.1
2010 4.4 2.8 3.8 1.9 9.4 5.2
2011 4.3 2.6 3.8 1.9 9.7 5.3
2012 4.2 2.6 3.9 2.0 10 5.4
2013 4.1 2.4 3.8 1.9 10.5 5.6
2014 4.0 2.3 4.0 1.9 10.8 5.8
2015 4.0 2.3 4.3 2.0 10.9 6.0

14. November 2015 Release, supra note 13.

Tracking the profession’s progress toward

diversity and inclusion is made difficult by the
continuing lack of data. Some previous sources
of demographic data on the profession have
changed or dried up.
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Table 15 - Partners by Gender and Race/Ethnicity

Af Am. Hisp. As Am.
Total Female Total Female Total Female
2009 1.7% 0.6 1.7 04 2.2 0.8
2010 1.7 0.6 1.7 04 2.3 0.8
2011 1.7 0.6 1.9 0.5 24 0.8
2012 1.7 0.6 1.9 0.5 2.5 0.9
2013 1.8 0.6 2.0 0.5 2.7 0.9
2014 1.7 0.6 2.2 0.6 2.7 1.0
2015 1.8 0.6 2.2 0.6 2.9 1.1
15. 1d.

Table 16 - Equity Partners by Gender and Minority Status'®

Equity Non-equity

Female Minority Female Minority
2011 15.6% 4.7 27.7 83
2012 15.3 4.8 27.3 8.4
2013 16.5 5.4 27.6 9.1
2014 17.1 5.6 28.2 8.9
2015 17.4 5.6 28.8 9.4

16. Nat'l Ass'n for L. Placement, Women and Minorities Maintain Representation Among Equity Partners, Broad Disparities
Remain, NAT'L Ass’N FOR L. PLACEMENT (Mar. 2016), http:/ /www.nalp.org/0316research.
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Table 17 - Representation of LGBT Lawyers in Law Firms"’

| Partners | Associates
2009 1.4% 2.3
2010 1.5 2.4
2011 1.4 2.4
2012 1.6 2.7
2013 1.7 2.8
2014 1.8 2.9
2015 1.8 3.1

17. Nat’l Ass'n for L. Placement, Although Most Firms Collect GLBT Lawyer Information, Overall Numbers Remain Low,
NAT'L Ass'N FOR L. PLACEMENT (Dec. 2009), http:/ /www.nalp.org/dec09glbt (for 2009 figures); Nat'l Ass'n for L. Place-
ment, Most Firms Collect LGBT Lawyer Information—LGBT Representation Up Slightly, NAT'L Ass’'N FOR L. PLACEMENT (Dec.
2010), http:/ /nalp.org/decl0lgbt (for 2010 figures); Nat'l Ass'n for L. Placement, Most Firms Collect LGBT Lawyer Informa-
tion, LGBT Representation Steady, NAT'L Ass’N FOR L. PLACEMENT (Dec. 2011), http://www.nalp.org/lgbt_lawyers_dec2011
(for 2011 figures); Nat'l Ass'n for L. Placement, LGBT Representation Up, NAT'L Ass’N FOR L. PLACEMENT (Jan. 2013), http://
www.nalp.org/Igbt_representation_up_in_2012 (for 2012 figures); Nat'l Ass'n for L. Placement, LGBT Representation Up
Again in 2013, NAT'L Ass’N FOR L. PLACEMENT (Jan. 2014), http://www.nalp.org/janl4research (for 2013 figures); Nat’l
Ass'n for L. Placement, LGBT Representation Among Lawyers in 2014, NAT'L Ass’N FOR L. PLACEMENT (Mar. 2015), http://
www.nalp.org/0315research (for 2014 figures); Nat'l Ass'n for L. Placement, LGBT Representation Among Lawyers in 2015,
NAT'L Ass'N FOR L. PLACEMENT (Dec. 2015), http:/ /www.nalp.org/1215research (for 2015 figures).

Table 18 - Representation of Lawyers with Disabilities in Law Firms™

| Partners | Associates
2009 0.3% 0.2
2010 0.2 0.2
2011 0.2 0.2
2012 0.3 0.2
2013 0.3 0.3
2014 0.3 0.3

18. Nat'l Ass'n for L. Placement, Reported Number of Lawyers with Disabilities Remains Small, NAT'L Ass’N FOR L. PLACE-
MENT (Dec. 2009), http:/ /nalp.org/dec09disabled (for 2009 figures); Press Release, Nat'l Ass'n for L. Placement, Law Firm
Diversity Among Associates Erodes in 2010, NAT'L Ass’'N FOR L. PLACEMENT (Nov. 4, 2010), http:/ /www.nalp.org/2010law
firmdiversity?s=disabilities (for 2010 figures); Press Release, Nat'l Ass'n for L. Placement, Law Firm Diversity Wobbles: Mi-
nority Numbers Bounce Back While Women Associates Extend Two-Year Decline, NAT'L Ass’N FOR L. PLACEMENT (Nov. 3, 2011),
http:/ /www.nalp.org/2011_law_firm_diversity?s=disabilities (for 2011 figures); Press Release, Nat'l Ass'n for L. Place-
ment, Representation of Women Among Associates Continues to Fall, Even as Minority Associates Make Gains, NAT'L Ass’N FOR
L. PLaceMENT (Dec. 13, 2012), http:/ /www.nalp.org/2012lawfirmdiversity?s=disabilities (for 2012 figures); Press Release,
Nat’l Ass'n for L. Placement, Representation of Women Associates Falls for Fourth Straight Year as Minority Associates Continue
to Make Gains - Women and Minority Partners Continue to Make Small Gains, NAT'L Ass’N FOR L. PLACEMENT (Dec. 11, 2013),
http:/ /www.nalp.org/lawfirmdiversity_2013 (for 2013 figures); Press Release, Nat'l Ass'n for L. Placement, Diversity
Numbers at Law Firms Eke Out Small Gains — Numbers for Women Associates Edge Up After Four Years of Decline, NAT'L Ass'N
FOR L. PLACEMENT (Feb. 17, 2015), http:/ /www.nalp.org/lawfirmdiversity_feb2015 (for 2014 figures).
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Table 19 - Partner Diversity by Firm Size and City (2015)"°

Partners
Total Minority Minority Female
Nationwide 51,419 7.5% 2.6
<100 lawyer firms 3,884 5.9 2.0
101-250 lawyer firms 10,467 5.6 1.8
251-500 lawyer firms 11,027 6.9 2.4
501-700 lawyer firms 6,637 7.7 2.6
701+ lawyer firms 19,404 9.2 3.1
Atlanta 1,236 8.3 2.1
Austin 356 12.6 3.9
Boston area 1,607 4.3 1.6
Charlotte 463 4.8 1.5
Chicago 3,269 6.6 2.3
Cleveland 349 2.9 0.9
Columbus 342 5.0 1.5
Dallas 933 6.7 2.1
Denver 525 5.0 1.7
Detroit area 723 4.4 1.8
Houston 1,023 9.8 3.0
Indianapolis 362 33 1.7
Kansas City 419 4.1 1.0
Los Angeles area 1,983 13.9 4.9
Miami 559 29.9 8.2
Milwaukee 550 3.5 1.3
Minneapolis 1,063 2.9 1.3
New York City 6,332 8.2 2.9
Newark area 529 4.5 1.7
Orange County 583 13.2 3.8
Philadelphia 751 4.0 1.3
Phoenix 581 5.9 1.4
Pittsburgh 556 2.9 0.9
Portland area 369 49 2.2
San Diego 267 13.1 2.3
San Francisco 1,245 13.2 43
San Jose area 790 16.1 4.6
Seattle area 920 8.9 34
St. Louis 744 3.9 1.3
Washington D.C. 4,780 8.5 3.2

19. Nat'l Ass'n for L. Placement, Women and Minorities at Law Firms by Race and Ethnicity — New Findings for 2015, NAT'L
Ass’'N FOR L. PLACEMENT (Jan. 2016), http:/ /www.nalp.org/0116research?.
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Table 20 - Female and Minority Representation Among Corporate

Counsel®
Female Af Am. Hisp. As Am. Na Am. Other Minority
2001 31.5% 12.5
2004 37.0 2.0 3.0 3.0 0.0 2.0 10.0
2006 39.0 3.0 3.0 3.0 0.0 2.0 11.0
2011 41.0 4.0 3.0 5.0 <1.0 3.0 15.0
2015 49.5 4.0 5.0 7.0

20. Ass’N oF CORPORATE COUNSEL, ACC 2001 CENsUs OF U.S. IN-House CouNsEeL (2001), http:/ /www.acc.com/
legalresources/resource.cfm?show=16320 (for 2001 figures); Ass’N oF CORPORATE COUNSEL, 2011 CENSUS REPORT
72 (2012), http:/ /www.acc.com/legalresources/loader.cfm?csModule=security / getfile&pageid=1307039 (for 2004,
2006, and 2011 figures); Ass'N oF CORPORATE COUNSEL, 2015 ACC GLOBAL CENsUs: A PROFILE oF IN-House CouN-
SEL: EXECUTIVE SUMMARY 26 (2015), http://www.acc.com/vl/public/Surveys/loader.cfm?csModule=security /
getfile&pageid=1411922&page=/legalresources/surveys/index.cfm&qstring=_&title=2015%20ACC%20Global %20Cen-
sus%?20Executive%20Summary&recorded=1 (for 2015 figures). Figures for 2015 are based on survey of 5,012 in-house
counsel from 73 countries. Id. at 1. Figures include lawyers at all levels of in-house work, from entry level to chief legal
officer. Race and ethnic data are based on U.S. respondents only. Id. at 26.

The percentage of graduates with disabilities
who start off in private practice has declined
in recent years, whereas the percentage who
start off in business or public interest has in-
creased, consistent with other groups.
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Table 21 - Federal Government Lawyers by Race/Ethnicity

and Gender?

2002 Af Am. (%) Hisp. (%) As Am. (%) Na Am. (%) Minority (%)
Law Clerks 26 (9.4) 21 (7.6) 28 (10.1) 2(0.7) 77 (27.9)
Male 12 (4.3) 6 (2.2) 9(3.3) 1(0.4) 28 (10.1)
Female 14 (5.1) 15 (5.4) 19 (6.9) 1(0.4) 49 (17.8)
General Attorneys 2,461 (8.7) 1,141 (4.0) 1,013 (3.6) 144 (0.5) 4,759 (16.9)
Male 977 (3.5) 593 (2.1) 443 (1.6) 74 (0.3) 2,087 (7.4)
Female 1,484 (5.3) 548 (1.9) 570 (2.0) 70 (0.2) 2,672 (9.5)
Admin. Law Judges 54 (4.1) 51 (3.8) 11 (0.8) 16 (1.2) 132 (9.9)
Male 39 (2.9) 45 (3.4) 8 (0.6) 12 (0.9) 104 (7.8)
Female 15 (1.1) 6 (0.5) 3(0.2) 4 (0.3) 28 (2.1)
2006 Af Am. (%) Hisp. (%) As Am. (%) Na Am. (%) Minority (%)
Law Clerks 29 (9.4) 11 (3.6) 24 (7.8) 4(1.3) 69 (22.5)
Male 7 (2.3) 8 (2.6) 10 (2.3) 2(0.7) 28 (9.1)
Female 22 (7.2) 3(1.0) 14 (4.6) 2(0.7) 41 (13.4)
General Attorneys 2,570 (8,7) 1,218 (4.1) 1,292 (4.4) 145 (0.5) 5,237 (17.6)
Male 935 (3.2) 624 (2.1) 548 (1.8) 66 (0.2) 2,179 (7.3)
Female 1,635 (5.5) 594 (2.0) 743 (2.5) 79 (0.3) 3,058 (10.3)
Admin. Law Judges 67 (4.8) 54 (3.9) 8 (0.6) 17 (1.2) 147 (10.5)
Male 44 (3.1) 49 (3.5) 6 (0.4) 11 (0.8) 111 (7.9)
Female 23 (1.6) 5(0.4) 2(0.1) 6 (0.4) 36 (2.6)
2010 Af Am. (%) Hisp. (%) As Am. (%) Na Am. (%) Minority (%)
Law Clerks 33(9.0) 13 (3.5) 32 (8.7) 1(0.3) 79 (21.5)
General Attorneys 3,026 (8.7) 1,391 (4.0) 1,888 (5.4) 202 (0.6) 6,507 (18.7)
Admin. Law Judges 100 (6.1) 72 (4.4) 23 (1.4) 19 (1.2) 214 (13.0)

21. Kay Coles James, U.S. Office of Pers. Mgmt., Demographic Profile of the Federal Workforce, U.S. OFFICE OF PERS. MGMT.
(2003), http:/ /www.opm.gov/feddata/demograp/02demo.pdf (for 2002 figures); U.S. Office of Pers. Mgmt., Demographic
Profile of the Federal Workforce: Table 3, U.S. OFFICE OF PERs. MGMT. (2008), http:/ /www.opm.gov /feddata/demograp/
table3mw.pdf (for 2006 figures); U.S. Office of Pers. Mgmt., Demographic Profile of the Federal Workforce: Table 3, U.S. OFFICE
OF PERS. MGMT. (2013), http:/ /www.opm.gov/policy-data-oversight/data-analysis-documentation/federal-employment-
reports/demographics/2010/ table3mw.pdf (for 2010 figures) (figures for 2010 represent women and men combined).
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Table 22 - U.S. Judges by Gender and Race/Ethnicity (BLS)?

Judges Female Af Am. Hisp. As Am. Minority
2003 59,000 54.1% 15.5 44 0.5 20.4
2004 64,000 56.7 12.8 7.4 2.2 22.4
2005 70,000 41.2 7.0 5.9 4.6 17.5
2006 66,000 35.5 11.3 2.0 1.9 15.2
2007 68,000 433 9.1 8.1 0.1 17.3
2008 54,000 43.6 6.8 3.2 0.3 10.3
2009 73,000 44.2 4.8 7.0 3.2 15.0
2010 71,000 36.4 12.5 7.8 3.9 24.2
2011 67,000 44.4 1.5 8.3 1.1 20.9
2012 67,000 39.0 12.8 4.5 0.7 18.0
2013 55,000 35.6 7.8 6.3 0.1 14.2
2014 53,000 51.7 10.9 4.8 3.2 18.9
2015 58,000 39.0 11.8 6.4 6.2 23.5

22. Department of Labor, Bureau of Labor Statistics, Labor Force Statistics from the Current Population Survey, Annual
Average Data, Table 11: Employed Persons by Detailed Occupation, Sex, Race, and Hispanic or Latino Ethnicity, U.S. DEP'T OF
LABOR, http:/ /www.bls.gov/cps/tables.htm (follow links for individual years and scroll down to “Characteristics of the
Employed,” Table 11). Figures represent those reported for “judges, magistrates, and other judicial workers,” available
beginning in 2003). Figures for minorities are derived from aggregating the minority categories listed.

‘XYY

Minority representation among judges is dif-
ficult to assess because of yearly fluctuations in
the Bureau of Labor Statistics data. In 2015, the
Bureau reported that 23.5% of U.S. judges were
minorities—and 6.2% were Asian American, the
highest percentage ever reported.
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Table 23 - Article lll (Lifetime) Judges by Gender and Race/Ethnicity?

Total Female (%) | Af Am. (%) Hisp. (%) As Am. (%) | Na Am. (%)
Nixon (1969-74) 227 6 (2.6) 2 (0.9) 1(0.4) 0 (0.0)
Ford (1974-76) 65 3 (4.6) 1 (1.5) 2(3.1) 0 (0.0)
Carter (1777-80) 262 41 (15.7) 37 (14.1) 16 (6.1) 3(1.1) 1(0.3)
Reagan (1981-88) 383 32 (8.8) 7 (1.8) 14 (3.6) 2 (0.5) 0 (0.0)
Bush | (1989-92) 193 36 (18.7) 13 (6.7) 8 (4.1) 0 (0.0) 0 (0.0)
Clinton (1993-00) 378 111 (29.4) 62 (16.4) 25 (6.6) 5(1.3) 1(0.3)
Bush Il (2001-08) 327 71 (21.8) 24 (7.3) 30 (9.1) 4(1.2) 0(0.0)
Obama (2009-16) 329 138 (42.0) 62 (18.8) 36 (10.9) 22 (6.7) 1(0.3)
Obama (Pending) 54 27 (50.0) 9 (16.7) 4 (7.4) 6 (11.1) 0 (0.0)

23. ALLIANCE FOR JUSTICE, JUDICIAL SELECTION PROJECT 2001—02 BIENNIAL REPORT 7, 10-11 (2003) (for 1969-1976
data); Alliance for Justice, Judicial Selection Snapshot, ALLIANCE FOR JUSTICE 4 (2016), http:/ /www.afj.org/wp-content/
uploads/2015/01/Judicial_Selection_Snapshot.pdf [hereinafter Snapshot] (for 1977-2016 data). Figures for female judicial
appointments are not available prior to 1977. Figures for Obama (2009-16) include all judges confirmed. Figures for Asian
Americans include “Asian Pacific Americans” and “Native Hawaiian or other Pacific Islanders.” Id.

Table 24 - Article lll (Lifetime) Judges by GLBT and

Disability Status?
Total GLBT (%) Disabled (%)
Carter (1777-80) 262 0(0.0) 1(0.4)
Reagan (1981-88) 383 0 (0.0) 1(0.3)
Bush | (1989-92) 193 0 (0.0) 1(0.5)
Clinton (1993-00) 378 1(0.4) 3(0.8)
Bush 11 (2001-08) 327 0 (0.0) 2 (0.6)
Obama (2009-16) 329 11 (3.3) 0(0.0)

24. Snapshot, supra note 23. Figures for GLBT judges and judges with disabilities are not available prior to 1977 or for
pending nominees.
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Table 25 - Law Faculty by Gender and Minority Status?

Deans (%) Full Prof. (%) Assoc Prof. (%) Asst Prof. (%)
1990-91
Minority 12 (6.8) 212 (6.2) 193 (18.8) 123 (19.3)
Female 15 (8.5) 481 (13.1) 375 (34.9) 313 (46.3)
Deans (%) Full Prof. (%) Assoc Prof. (%) Asst Prof. (%)
1995-96
Minority 17 (9.5) 336 (8.6) 282 (24.5) 186 (28.7)
Female 15 (8.4) 749 (18.1) 501 (41.8) 351 (52.8)
Deans (%) Full Prof. (%) Assoc Prof. (%) Asst Prof. (%)
2000-01
Minority 15 (8.5) 492 (11.5) 271 (24.2) 152 (27.6)
Female 23 (12.5) 955 (22.0) 437 (43.4) 201 (44.6)
Deans (%) Full Prof. (%) Assoc Prof. (%) Asst Prof. (%)
2005-06
Minority 21 (11.5) 608 (14.0) 302 (28.8) 180 (29.6)
Female 36 (18.8) 1,185 (25.9) 491 (43.8) 319 (45.1)
Deans (%) Full Prof. (%) Assoc Prof. (%) Asst Prof. (%)
2008-09
Minority 27 (13.6) 772 (13.5) 367 (23.4) 261 (25.1)
Female 41 (20.6) 1,706 (29.9) 734 (46.8) 554 (53.4)
Fall, 2013 Tenured (%) Tenure Track (%)
Minority 42 (20.8) 907 (16.8) 460 (30.5)
Female 58 (28.7) 1,766 (32.7) 731 (48.4)

25. IILP REVIEW 2014: THE STATE OF DIVERSITY AND INCLUSION IN THE LEGAL PROFESsION 35 (2014) (for 1990-91, 1995-
96, 2000-01, 2005-06, and 2008-09 data); A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data:
Longitudinal Charts, Law School Faculty & Staff by Ethnicity and Gender, http:/ /www.americanbar.org/groups/legal_educa-
tion/resources/statistics.html (scroll down and click “Law School Faculty & Staff by Ethnicity and Gender”) [hereinafter
Law School Faculty Chart] (for 2013 data). Figures are based on all full-time faculty listed in the AALS DIRECTORY OF Law
TEACHERS for whom race/ethnicity is known.
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Table 26 - Law Faculty by Gender and Race/Ethnicity (2013)%

Total (%) Af Am. (%) Hisp. (%) As Am. (%) Am Ind. (%)
Deans 202 (100.0) 26 (12.9) 12 (5.9) 3(1.5) 1(0.5)
Male 144 (71.3) 15 (7.4) 7 (3.5) 3(1.5) 0 (0.0)
Female 58 (28.7) 11 (5.4) 5 (2.5) 0(0.0) 0(0.0)
Tenured 5,398 (100.0) 464 (8.6) 222 (4.1) 181 (3.4) 28 (0.5)
Male 3,632 (67.3) 226 (4.2) 140 (2.6) 115 (2.1) 18 (0.3)
Female 1,766 (32.7) 238 (4.4) 82 (1.5) 66 (1.2) 10 (0.2)
Tenure Track 1,509 (100.0) 200 (13.3) 97 (6.4) 129 (8.5) 15 (1.0)
Male 778 (51.6) 76 (5.0) 52 (3.4) 68 (4.5) 4(0.3)
Female 731 (48.4) 124 (8.2) 45 (3.0) 61 (4.0) 11 (0.7)
Part-Time 8,361 (100.0) 337 (4.0) 293 (3.5) 214 (2.6) 22 (0.3)
Male 5,667 (67.8) 173 (2.0) 190 (2.3) 119 (1.4) 12 (0.1)
Female 2694 (47.5) 164 (2.0) 103 (1.2) 95 (1.1) 10 (0.1)

26. Law School Faculty Chart, supra note 25.
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Vedder Price is a thriving general-practice law firm with a proud tradition of
maintaining long-term relationships with our clients, many of whom have been
with us since our founding'in 1952. With approximately 300 attorneys and
growing, we provide cost-effective service to clients of all sizes and in virtually:
all industries from our offices in Chicago, New York, Washington, DC, London,
San Francisco, Los Angeles and Singapore.

Vedder Price’s Women'’s Initiative, “Women at Vedder Empowering Success”
or “WAVES,” was created to enhance the firm’s commitment to diversity—a
key priority for us and the clients we serve. The WAVES mission is to support
the firm’s women attorneys in developing the skills and strategies to be
successful in their practices, at the firm and in the community. The goals of the
initiative are to promote the recruitment, retention and advancement of the
firm’s women attorneys while providing meaningful opportunities for
interaction among them to develop mentoring relationships as well as
additional opportunities to expand their practices.

Vedder

Chicago New York Washington DC London San Francisco Los Angeles  Singapore vedderprice.com
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The Association of Legal
Administrators Diversity Toolkit

In many small and mid-size law firms, the legal administrators wear many hats, including that
of diversity director. To help their members as well as anyone else who finds themselves put into
the position of being responsible for diversity efforts within the organization with limited or no
training for it, the Association of Legal Administrators is kindly sharing their diversity toolkit.

ALA Committee on Diversity and Inclusion diversity@
alanet.org

Shari Tivy, Chair

Jenniffer Arlene Brown, Vice-Chair

Denise J. Abston

Sarah L. Clark, CLM

Marina Lizette Field
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The Association of Legal
Administrators Diversity Toolkit

I. Introduction
“...It's been a long time coming, but I know a change is gonna come, oh yes it will.”
--Sam Cooke (1931-1964)

s leaders in the legal industry, guiding workplaces striving to be successful, we cannot ignore that
change is here. For some the change has been present for years. For others, it is imminent.

e Association of Legal Administrators (ALA) has a goal to increase awareness of, and sensitivity
to, diversity within ALA and the legal management community. The ALA Diversity and Inclusion Com-
mittee is working to educate legal industry leaders about why diversity is important and how we can work
to bring diversity and inclusion to the legal workplace. To be successful in an increasingly diverse world,
leaders must be able to manage and leverage the differences that exist in their workforce, suppliers, and
clients.

An infinite number of approaches exist for developing and implementing a diversity plan, each reflecting
the unique characteristics of each organization. This Diversity Toolkit is intended to be a general overview
of how to approach the subject, a starting point for digging deeper when needed and a source of inspiration
for trying a new approach. As with almost any new effort, change can come swiftly or slowly. Either way,
it will require openness, a willingness to listen, hard work and patience.

Il. What is Diversity? What is Inclusion?
“Diversity is the mix. Inclusion is making the mix work.”
—Andrés T. Tapia, a leader in diversity education

A. What is Diversity?

Diversity is about recognizing, respecting and valuing differences based on ethnicity, gender, color, age,
race, religion, disability, national origin and sexual orientation. It also includes an infinite range of indi-
vidual unique characteristics and experiences, such as communication style, career path, life experience,
educational background, geographic location, income level, marital status, military experience, parental
status and other variables that influence personal perspectives.

These life experiences and points of view make us react and think differently, approach challenges and
solve problems differently, make suggestions and decisions differently and see different opportunities. Di-
versity, then, is also about diversity of thought.

B. What is Inclusion?

“Diversity is being invited to the party. Inclusion is being asked to dance.”
—Pauline Higgins, a leader in diversity education

As the work on diversity efforts evolved, the realization came that just having diversity in the room was not
enough; we need to make sure that diversity is recognized, respected and valued.

Inclusion is the act of establishing philosophies, policies, practices and procedures to ensure
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equal access to opportunities and resources to support individuals in contributing to the organi-
zation’s success. Inclusion creates infrastructure for allowing the diversity within the organiza-
tion to exist and thrive in a manner that can enhance innovation and problem solving. Inclusive
organizations are by definition diverse at all levels.

ASAE, THE CENTER FOR ASSOCIATION LEADERSHIP, DIVERSITY + INCLUSION STRATEGIC PLAN (2015- 2017),
page 4, available at http:/ /www.asaecenter.org/ diversity.

It is not enough, or a guarantee of success, to have the numbers to represent the diversity of our communi-
ties in our workplaces. Inclusion is the key to long term success and is where much of the work needs to
be done.

C. Achieving Diversity and Inclusion.

Different cultures are often thrust together and must learn to work together effectively to be successful.
Employees arrive at work each day bringing with them their stereotypes and preconceived biases about
other people. No different than a law firm merger or acquisition, law firm leaders must devote time to the
cultural aspect of the “merger,” i.e., achieving diversity and inclusion, by preparing employees on what
to expect in terms of culture, working conditions, benefits, policies, practices, among many other things.
This multicultural integration requires time and tenacity. Each organization has to make an assessment of
where it stands, state what it seeks to achieve, provide the reason and motivation to do so, and start the
hard work of achieving those goals. One of the first steps is laying the foundation by making sure everyone
understands the “why.”

lll. Why We Need Diversity and Inclusion.

Our clients expect and demand it. Corporate cultures require it. We are now a global society. Recruiting
and retention improve in a diverse environment. Decision-making is stronger, more effective with diverse
collaboration. A business case can be made for diversity and inclusion in the workplace.

Superior business performance requires tapping into these unique perspectives.

Business Case for Diversity, CHUBB INSURANCE Group, http://www.chubb.com/diversity/chubb4450.
html (last visited Dec. 26, 2015).

Analysis of the data from the group of 366 companies revealed a statistically significant connec-
tion between diversity and financial performance. The companies in the top quartile for gender
diversity were 15 percent more likely to have financial returns that were above their national in-
dustry median, and the companies in the top quartile for racial/ethnic diversity were 35 percent
more likely to have financial returns above their national industry median.

Vivian Hunt, Dennis Layton, Sara Prince, Diversity Matters, MCKINSEY & ComPANY, page 3, February 2,
2015, available at http:/ /www.mckinsey.com/insights/organization/why_diversity_matters.

A. The U.S. Population is Growing More Diverse

The U.S. population is growing more diverse. The U.S. Census Bureau projections released in 2014 indicate:

[T]he U.S. population will become “majority minority” in 2044. At that time, whites will make up
49.7 percent of the population compared with 25 percent for Hispanics, 12.7 percent for blacks,
7.9 percent for Asians and 3.7 percent for multiracial persons. This tipping point will result from
two countervailing trends that are projected to continue between now and 2060:

Along term decline for the nation’s white population. The white population is projected to
increase modestly until 2025 when it reaches 199,867,000; after that, it will sustain a continued de-
crease until 2060 when whites will make up only 44 percent of the population. Natural decrease,
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the excess of deaths over births, for this aging population will be the primary component of this
decline.

A growth of new minorities—Asians, Hispanics and multiracial persons. Between 2014 and 2060
both the Asian and Hispanic populations will more than double at growth rates of 129 percent
and 115 percent respectively. Multiracial persons will more than triple, growing at nearly 220
percent. These new projections assume a greater gain for Asians than in previous projections but
reduced gains for Hispanics. The former reflects rising Asian immigration and the latter a drop-
off in Hispanic fertility.

William H. Frey, New Projections Point to a Majority Minority Nation in 2044, BROOKINGS INSTITUTION (De-
cember 12, 2014. 9:46 am), http:/ /www.brookings.edu/blogs/the-avenue/posts/2014/12 /12-majority-
minority-nation-2044-frey.

The changing demographics of the United States are reflected in a changing workforce as well as a chang-
ing client base. This redefines who has the buying power and what markets that will provide future busi-
ness opportunities and growth.

B. Globalization

Corporations already in the global marketplace have begun to adapt to customers and vendors with dif-
terent perspectives and needs. These corporations have determined that employees who mirror the clients
they serve, who can literally and figuratively speak their language, identify their needs and suggest poten-
tial new markets, will ultimately benefit the organization’s bottom line.

Legal organizations have lagged behind these corporations, but have begun to enter the same global mar-
ket: competition requires acquiring the best workers to successfully capture significant shares of those
global markets. As individuals who are responsible for selecting law firms and legal organizations become
more diverse, those individuals are more likely to consider legal teams that reflect this, and ask about a law
tirm’s diversity record before making a commitment to do business.

C. Diversity Creates a Stronger Workforce

Research has begun to substantiate the value of a diverse workforce. Perhaps we should not be asking
about the business case for diversity, but instead, the case against homogeneity. Evan Apfelbaum, the W.
Maurice Young Career Development Professor of Management and an Assistant Professor of Organization
Studies at the MIT Sloan School of Management states: X

Emerging research suggests that homogeneity can lead individuals to underestimate the actual
complexity of group tasks because they assume that others” behavior is more predictable than it
actually is.

Evan Apfelbaum, What's the Business Case for Diversity in the Workplace? MIT SLoAN MANAGEMENT (Febru-
ary 27,2013, 12:16 pm), http:/ /mitsloanexperts.mit.edu/diversity-in-the-workplace/.

A diverse workforce and climate enable employers to tap into a diverse talent pool/knowledge
base, and make full use of contributions from all employees. A successful organization leverages
the differences in employees and allows employees to attain their full potential.

Mary Farrell Robinson, Inclusion is Not Just Black & White, LEGAL MANAGEMENT, page 40, page 44, Novem-
ber/December 2010, http:/ /www.duanemorris.com/articles/static /robinson_legalmgmt_1110.pdf.

D. Recruitment and Retention

Diversity in the organization’s leadership and in its workforce improves recruiting and retention. Few
legal organizations can expect to gain access to the kaleidoscope of clients without recruiting a staff that
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reflects the diversity of the marketplace. Retaining diverse personnel is often the bigger challenge. Reten-
tion hinges on whether the legal organization’s culture visibly supports diversity. If the culture suggests a
lack of understanding of diversity concerns, or a lack of commitment to diversity issues by the organization
and its leaders,”diverse” staff will leave. Unless organizations begin to create a business climate that openly
welcomes those who are in some way different from the existing group, they will continue to experience
costly turnover as new talent leaves to find a more hospitable environment.

E. Corporations Demand Diversity and Inclusion of Their Outside Counsel

The emphasis the corporate sector has put on diversity and inclusion initiatives have started to reach law
firms. These corporations demand their legal partners actively promote diversity within their firms, give
significant weight to a legal organization’s commitment to and progress in diversity when selecting outside
counsel, and have formed coalitions to do so. Two are noted here:

The Leadership Council on Legal Diversity (LCLD) is an organization of more than 240 corporate
chief legal officers and law firm managing partners—the leadership of the profession—who have
dedicated themselves to creating a truly diverse U.S. legal profession. Our action programs are
designed to attract, inspire, and nurture the talent in society and within our organizations, there-
by helping a new and more diverse generation of attorneys ascend to positions of leadership. By
producing tangible results in the lives of talented individuals, we work to promote inclusiveness
in our institutions, our circles of influence, and our society, with the ultimate goal of building a
more open and diverse legal profession.

A Call to Action: Our Mission, THE LEADERSHIP COUNSEL ON LEGAL DIVERSITY, WWW.LCLDNET.Org/about/
our-mission (last visited Dec. 26, 2015).

The mission of the Minority Corporate Counsel Association (MCCA) is to advocate for the ex-
panded hiring, promotion, and retention of minority attorneys in corporate legal departments
and the law firms that they retain. Since its founding in 1997, MCCA has emerged as a knowl-
edge leader on diversity issues, and its programs and initiatives cover a wide range of diver-
sity management issues, with an emphasis on the professional challenges faced by race/ethnic
minorities; women; lesbian, gay, bisexual, and transgender lawyers; people with disabilities; and
multi-generational workforces.

About MCCA, THE MINORITY CORPORATE COUNSEL ASSOCIATION, http:/ /www.mcca.com/index.cfm?
fuseaction=page.viewpage&pageid=471 (last visited Dec. 26, 2105).

MCCA has partnered with the Vault to create a law firm diversity database. The organization sponsors
research into the best methods to implement diversity. The MCCA has detailed information on recom-
mended practices for law firms including: (1) the business case for diversity, (2) barriers to success, (3) criti-
cal success factors, (4) where laws stand on diversity (5) the retention challenge, and more. X

IV. How to Implement a Diversity Plan

Each organization has to determine its own path for improving diversity and inclusion. The steps
laid out here will assist an organization in developing a plan, or for those organizations with a
plan, refresh and renew organizational commitment. There are several resources available to as-
sist in this effort. They are identified at the end of this article.

A. Building Management Awareness

Any initiative involving organizational change requires support and commitment from leader-
ship. Achieving the goals of a diversity initiative is no different. It is essential, regardless of ap-
proach, to build awareness among senior management regarding diversity and its impact on the
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C.

legal organization’s workforce. Once management understands the benefits of recognizing, valu-
ing and promoting diversity, committing the organization to a proactive diversity plan will be a
sound business decision. There are a number of ways to educate senior management. Share this
Diversity Toolkit and the pamphlet “Why Diversity Matters” available at www.alanet.org/diversi-
ty. Cite statistics and provide a selection of relevant articles, presentations and seminars accessed
through the internet. Inquire as to the diversity requirements of significant clients or vendors.
Engage a diversity consultant to help make the case for diversity to senior management. X

. Diversity Committee/Partner

Many legal organizations have a standing committee to plan, implement and oversee the diver-
sity initiative. The committee itself should be diverse and should include one or more senior part-
ners as well as other attorneys and staff. Alternatively, consider naming a senior partner to direct
the program. Some legal organizations even hire or appoint a full-time Director of Diversity or
Chief Diversity OfficerX

Once committed, leadership must be held accountable for the success of the diversity initiative
through continuous monitoring of its implementation. Whether a committee, task force or single
partner, the legal organization must also demonstrate its commitment by entrusting the diversity
plan leadership with both authority and allocation of resources to build an effective firm wide
program. Strong senior leadership also conveys the expectation of cooperation and involvement
from all employees and sends a clear message: this organization is serious about diversity and
inclusion. X

Assessing the Firm or Legal Organization’s Diversity

Next, assess the current diversity of the legal organization. Measure the percentage of minorities, women,
LGBT and people with varying physical abilities among your organization’s attorneys and support staff.
Examine the demographics (age, language, geography, etc.) How does this compare to national averages?
(Keep these statistics to analyze results after the plan has been in place for a period.) Study retention and
promotion trends. Review the recruiting programs for attorneys and staff. Review the diversity policies on
the websites of the organization’s most significant clients or vendors, or inquire of clients as to whether they
require the organizations they work with to have a diversity plan. Many request proof of a diversity plan
including staffing statistics to prove the commitment to diversity. Finally, review how current management

operates, communicates, and assesses the firm’s culture. Is it inclusive? Does everyone have the chance to
be heard?X

D.

E.

44

Strategic Plan Development

This phase of the diversity initiative is critical. Planning establishes a blueprint reflective of the
current culture of the organization and outlines the actions necessary to achieve the diverse cul-
ture of the future X

A comprehensive diversity program can involve thousands of hours in additional recruiting
efforts, training, mentoring, sponsoring, seminars and time with community and other diversity-
related projects. Leaders must recognize this, build that consideration into goal planning and be
prepared to support the program.

For maximum effectiveness, make diversity and inclusion a key element of your legal organiza-
tion’s existing business plan: it is more powerful, practical and productive to align the two and
build greater understanding and support for change.

Issuing a Firm or Legal Department Diversity Policy or Mission Statement

ee ||LP Review 2017



Once management is committed and the diversity of the organization has been assessed, it is important
to adopt a formal diversity policy statement and communicate it to the entire organization, both lawyers
and staff. The policy statement can include specifics of the diversity plan, as can the initial memorandum
communicating the policy and should be distributed by firm management. The diversity policy should be
prominently published on the firm’s Intranet and Internet sites. All employees should be able to articulate
the diversity policy as a core value.

SAMPLE DIVERSITY POLICY

We value and respect the strengths and differences among our employees, clients and communities
because they reflect our future success. Our clients, suppliers and strategic partners are increasingly
diverse and multicultural. We must be positioned to understand, interface, relate to and meet their
needs. Our challenge is to seek out and use our diversity in ways that bring new and richer perspec-
tives to our firm and the clients we support. Our commitment is consistent with our recognition that
it is the outstanding people within the firm who have always been the source of our strength. Our
colleagues are the firm’s greatest assets. We have long embraced the principles of equal employment
opportunity. We further recognize that promoting diversity is an integral component of our continu-
ing quest for excellence as individual attorneys and as a firm.

As part of the effort to advance our commitment to diversity throughout the firm, the following
initiatives, among others, are being pursued:

¢ Improve the level of diversity within the firm’s leadership positions, committees and practice
development efforts.

¢ Develop an attorney and senior administrative manager evaluation process to set clear expecta-
tions and accountability around diversity and inclusion.

¢ Annually review and recognize the contributions made by attorneys and managers to advance
the firm’s commitment to diversity and inclusion.

¢ Emphasize the firm’s long-standing policy that encourages reporting of any discrimination or
harassment based on sex, race, national origin or other protected status.

* Participate in opportunities outside the firm to explore diversity and inclusion initiatives under-
way with clients, bar associations and minority organizations that share this common objective.

¢ Strengthen our diversity through recruiting and Kretaining minority and women attorneys and
staff personnel from all backgrounds. X

¢ Develop mentoring and sponsorship programs for our employees.X

* Recognize diversity as a business imperative in increasing our business opportunities and Xpart-
nerships with key external markets, communities and suppliers.X

¢ Create a work environment that engages, enables and empowers people to do their best Xwork X

¢ Focus specifically on recruitment, retention and development of diverse talent at all Klevels in the
organizationX

¢ Lead in our community by valuing diversityX
* Provide regular and repeated diversity and inclusion training to all of our workforce.X

A Committee on Diversity will work closely with the Executive Committee to carry out these and
other initiatives to help strengthen diversity throughout the firm. Of course, each and every one of us
must accept responsibility for and do our part to fulfill our organization’s commitment to diversity.

(Firm or Company name) accepts responsibility to be a leader in assuring that a diverse workforce
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is recognized as an important cornerstone for success in our industry. For (Firm or Company name)
to be an excellent utility and regional leader, we believe this commitment must be honored.

F. Training and Education

Workplace conflicts often stem from a lack of understanding about the differences among us. It is impera-
tive to train individuals to recognize, acknowledge and overcome these differences. Training will vary by
the needs of the organization and whether it is at the beginning stages of a diversity initiative or there are
ongoing efforts. Initially, training should begin with senior management, often as part of the buy-in pro-
cess for developing diversity and inclusion initiatives. Separate training programs for managers will help
them develop the leadership and team building skills needed to facilitate constructive conflict and effective
communication. Training should then be extended to everyone within the organization. It may be useful to
have sessions that include attorneys and staff to demonstrate that these issues exist at all levels. It is equally
important to seek input and feedback on diversity issues from everyone involved in the training.

For organizations without prior diversity training the preliminary training may address any of these issues:
¢ Define diversity and inclusion,
¢ Explain why the organization cares about having a diverse workforce,
¢ Explain what diversity brings to the organization,
¢ Increase awareness of the diversity of the organization’s current workforce,
¢ Discuss how to promote diversity,

* Discuss the impact of exclusion and insensitivity and recognition of conscious and unconscious bi-
ases.

Once the groundwork is set, training needs to be done on a periodic basis to continue to build awareness and address
the needs of the organization. Topics may include:

¢ Sensitivity training,

¢ Training on avoiding stereotypes and respecting differences,

¢ Cultural awareness and unexpected commonalities,

¢ Working with and responding to differences,

¢ Teamwork,

¢ Active listening and asking questions to improve understanding, and
¢ Effective tools in conflict resolution.

To accomplish this training, seek recommendations for various training companies. If one does not appear
to suit your requirements, continue searching for another that is more suited to your firm’s/law depart-
ment’s needs, culture and style.

A special note on unconscious bias: We all have them. You can’t be human without them. They are devel-
oped by years of influence and demonstrate how treatment of others can be inadvertent and how behavior
and perceptions based on stereotypes can be altered. They may be called “micro-inequities” and are subtle,
often subconscious signals, which may reveal a bias or demonstrate the difference between inclusion and
exclusion. Accept you have them and be alert to experiences which make them surface. To uncover your
own bias consider these resources:

Harvard Implicit Association Tests: www.implicit.harvard.edu/implicit

MaLcom GLADWELL, BLINK, 2005 available at www.gladwell.com /blink /
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VERNA MYERS, MoOVING DI1veERrsITY FORWARD, 2011, and WHAT 1F I SAY THE WRONG THING, 2011
available at www.vernamyersconsulting.com

G. Recruiting and Retention

The more senior diverse attorneys, the greater the legal organization’s chances of recruiting and retaining
new attorneys of color, gender and other diversity. Additionally, the organization will be more desirable to
entry-level diverse attorneys and better positioned to minimize attrition. This practice is much more likely
to succeed as an integral part of a firm-wide diversity strategy. But where to start?

Any legal organization seeking to become more diverse should review its recruiting programs to include
which law schools it has visited, and the number of women, minorities, LGBT and people of varying physi-
cal abilities in summer programs and in new-attorney hires. Then, adopt specific and meaningful volun-
tary percentage goals based on the demographics of the community for hiring, retaining and promoting
diverse attorneys and staff. Track the success of any initiatives and report on them annually.

The legal profession has a pipeline problem, meaning that there are not enough diverse attorneys. As a pro-
fession, we need to reach out to high school and college students by way of job fairs, speaking at career days
and recruiting at schools with significant numbers of minority and diverse students. This could include
adopting a historically minority college or university and developing a close relationship with students by
presenting seminars, speaking at campus events, etc.

At the law school level, this includes hosting receptions at the law schools or at the legal organization for
minority, women, and lesbian, gay, bisexual, and transgendered law students, for example. This provides
diverse students and applicants with an opportunity to meet diverse lawyers within the legal organization.
Standout students should be identified with the goal of obtaining these students’ interest for possible hires
during the academic year. Law firms could also partner with local bar associations by becoming a signatory
tirm to a Diversity Clerkship Program. Clerkship programs, along with summer employment, internships,
and scholarship programs, are means to implement diversity-hiring initiatives.

Recruiters themselves should have diversity training to help them interact more effectively with diverse
students. Provide training to all interviewers via videos, manuals, diversity consultants and frequent in-
department discussions of the importance of diversity and issues important to diverse employees.

Take advantage of professional and personal networks by offering a bonus for referrals of talented diverse
candidates who can be recruited to the firm. To ensure diversity needs, use executive search firms who
specialize in diverse candidates and insist that all search firms include diverse candidates in the slate to be
considered. Make sure your recruiting resources know your successes. Periodically review the diversity
performance of the search firm and, if necessary, change firms if the firm does not meet the diversity needs
of the law department.

Post opportunities widely, including distribution to the National Asian Pacific American Bar Association
(NAPABA); National Bar Association (NBA, African American Attorneys); Hispanic National Bar Associa-
tion (HNBA); American Bar Association Commission on Disability Rights; Latina Lawyers Bar Association
(LLBA); National Native American Bar Association; National LGBT Bar Association; National South Asian
Bar Association; National Association of Women Lawyers (NAWL); and any local affinity bar associations.

Law firms should review the firm’s hiring criteria so as not to screen out diverse candidates. Redefine
competence to filter out racial or culture-based abilities or other factors that do not predict individual suc-
cess with the firm. However, never hire a candidate for diversity’s sake. Do not hire a candidate who does
not fit your culture, values and performance expectations. Utilize Vern Myers, Top Ten Hiring Tips to Move
Diversity Forward, STATE OF ARIZONA BAR ASSOCIATION, http:/ /www.azbar.org/media/886437/10_tips_
for_hiring and_interviewing_to_move_diversity_forward_copy.pdf (last visited Dec. 31, 2015).
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Create a Diversity and Inclusion brochure for your firm or legal departments, stressing the programs for
diverse lawyers and staff. Publicize the organization’s commitment to diversity through marketing and
recruitment materials, updating and improving the firm’s Web site to attract diverse candidates. Consider
Braille business cards or documents for the visually challenged.

For additional recruitment and retention ideas see the following:

* Diversity - Best Practices Guide, THE NATIONAL AssOCIATION FOR LAW PLACEMENT, HTTP:/ / WWW.
NALP.ORG/UPLOADS/ 2014DIVERSITYBESTPRACTICESGUIDE.PDF (LAST VISITED DEC. 28, 2015).

* Creating Pathways to Diversity: Metrics for Success, MINORITY CORPORATE COUNSEL ASSOCIATION,
http:/ /www.mcca.com/index.cfm?fuseaction=Page.viewPage&pageld=471 (last visited December
18, 2015).

* Verna Myers, Minority Recruitment and Retention - How Does a Firm Succeed: A Case Study, THE AMERI-
CAN BAR AssOCIATION, http:/ /www.americanbar.org/content/dam/aba/migrated /minorities /
ttp/g9sum02.authcheckdam.pdf (last visited Dec. 18, 2015).

* Law Firm Diversity Retention Manual, DRI, http:/ /www.dri.org/Committee?code=0440 (last visited
Dec. 26, 2105).

H. Mentoring and Sponsorship

Mentors: People who provide information, insights, and opportunities to help you advance your
career.

Sponsors: People who use their influence to help you advance your career.

Mentoring and sponsorship programs have been valuable in improving employee retention and promot-
ing individual success. In legal organizations, these programs are often focused on attorneys, but certainly
can be adapted for all employees. Providing a mentor to new attorneys in the office ensures that they learn
the unwritten rules of the office and have a better chance of succeeding in the law firm or legal organiza-
tion. A mentor provides guidance and advice, but also makes introductions to others in the firm. For more
information about implementing a mentoring program, consider these resources:

* Creating a Mentor Program, SOCIETY FOR HUMAN RESOURCE MANAGEMENT, http://www.shrm.org/
communities/studentprograms/pages/mentorprogram.aspx (last visited Dec. 26, 2015).

* Mentoring Guide, Association of Legal Administrators, www.alanet.org/diversity /mentoringguide.
aspx (last visited Dec. 31, 2015).

Similarly, the organization should consider a sponsorship program. Corporations are leading the way in
developing sponsorship programs and the concept has been propelled forward in this book: SyLvia ANN
HEwWLETT, (FORGET A MENTOR) FIND A SPONSOR, THE NEwW WAY TO FasT-TRACK YOUR CAREER, Harvard
Business Review Press, (2013). Sponsors differ from mentors in that sponsors deliver. They create visibility
to leaders within the company and in the larger business community. They connect their protégés to career
opportunities and provide cover when trouble is encountered. When it comes to opening the door, they
don’t stop with one promotion; they’ll see you to the threshold of power. In this respect, a sponsorship pro-
gram is targeted at attorneys within a few years from partner or shareholder consideration.

I. Policies and Procedures
Ensure your handbook, intranet pages and employment policies are up to date, including any new laws
in your state. These can change frequently, so have resources to stay informed. Examples include: flex-

ible scheduling including part-time and flex-time programs; event inclusiveness; holidays; telecommuting;
domestic partner benefits and grossing up benefit; self-identification LGBT; employee assistance policies;

48 eeee ||LP Review 2017



quiet rooms for prayer, lactating, quiet and rest; transgender issues; and accessibility - noting not all dis-
abilities are visible.

J. Firm Management

Alegal organization seeking greater diversity or inclusion should increase the number of women and mi-
norities on firm committees, in leadership roles and holding management positions. Naming co-heads of
an office or department is an effective way to expand management positions, as is naming an administra-
tive partner for an office in addition to the partner in charge.

K. Affinity Groups

Create Employee Resource Groups (ERG), also referred to as Affinity or Ally Groups, which create oppor-
tunity for diverse parties and allies to gather to share experiences reflective of their commonalities. They are
exclusive to some degree but the value of the support system is immeasurable.

L. Community Involvement

A legal organization committed to strengthening diversity should explore opportunities both inside and
outside the firm. Many organizations and diverse community, business, bar, and professional associations
solicit help in sponsoring events, creating networking opportunities, placing ads in publications, and sup-
porting community involvement. Legal organizations should establish procedures for seeking and approv-
ing such activities and should consider partnership opportunities and/or supporting employee involve-
ment in community diversity projects.

M. Partnering with Minority-Owned Businesses

Some organizations demonstrate their commitment to diversity by purchasing goods and services directly
from minority and women owned businesses. Minority contractor associations can assist in identifying
such businesses. There are also searchable databases of businesses including the following:

¢ Ethnic Majority: This is a listing of government sponsored listing of minority owned businesses:
Government-Sponsored listing of Minority Owned Businesses, ETHNIC MAJORITY, WWW.ETHNICMAJORITY.
coM/MBEDATA.HTM (LAST VISITED DEC. 28, 2015).

¢ Diversitybusiness.com: This website has directories for national searches for connecting small busi-
nesses and large organizational buyers (e.g., Fortune 1000 Companies, government agencies and
college/universities): Directories, DIVERSITYBUSINESS.cOM, www.diversitybusiness.com/Directories
(last visited Dec. 28, 2015).

N. Evaluating Programs and People

Any organization should continually assess and review its diversity initiative and should develop statistics
on hiring, retention, promotion, and leadership positions to measure progress. To compare the strides law
tirms have made in terms of diversity, Vault.com and the MCCA created the Law Firm Diversity Database:
The Vault/MCCA Law Firm Diversity Database, THE VAULT, http:/ /www.vault.com/law /law-firm-diver-
sity-programs (last visited Dec. 28, 2015). This online tool allows side-by-side comparisons of diversity
statistics and initiatives at different law firms, gauges firms’ progress over the years and measures their
performance against industry-wide averages.

Benchmarking Surveys also provide an opportunity not only to measure the organization’s success but
also to take advantage of other success by learning what they have done via surveys. See for example: Price
Waterhouse Coopers (PWC); National Association for Law Placement (NALP); Association of Legal Media
(ALM); HR Certification Institutes (HRCI); Vault/MCCA Vault Career Intelligence/Minority Corporate
Counsel; Society of HR Managers (SHRM).
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There are also many organizations that award and recognize law firms with strong diversity plans as out-
lined in the following websites:

Diversity [eadership Award: This award is presented annually by American Bar Association Section
of Litigation to recognize individuals or entities who have demonstrated a commitment to promo-
tion full and equal participation in the legal profession. Diversity Leadership Award, THE AMERICAN
BAR ASSOCIATION SECTION ON LITIGATION, HTTP:/ / WWW.AMERICANBAR.ORG/ GROUPS / LITIGATION /
DIVERSITY_INITIATIVES/ AWARD.HTML (last visited February 24, 2016).

Vault: The 20 Best Law Firms for Diversity: Each year Vault.com ranks law firms across a variety

of categories including a specific ranking for diversity. Best Law Firms for Diversity, THE VAULT,
HTTP:/ /WWW.VAULT.COM / COMPANY-RANKINGS / LAW / BEST-LAW-FIRMS-FOR-DIVERSITY / 7SRANKID=36
(LAST VISITED DECEMBER 28, 2015).

Working Mother Top 100 List — Law Firms: Working Mother recognizes law firms who implement
policies that help working mothers balance the needs of their professional life and family responsi-
bilities. 50 Best Law Firms for Women, WORKING MOTHER, HTTP:/ / WWW.WORKINGMOTHER.COM/ 50~
BEST-LAW-FIRMS-FOR-WOMEN-HAVE-BEEN-NAMED (LAST VISITED DEC. 28, 2015).

DRI: The Voice of the Defense Bar: Each year DRI awards a Law Firm Diversity Award, SLDO Di-
versity Award, and the Sheryl J. Willert Pioneer Diversity Award. About Us, DRI: THE VOICE OF THE
DEFENSE BAR, http:/ /www.dri.org/About (last visited Dec. 28, 2015).

MCCA awards individuals and or legal organizations that have made achievements in diversity.
Awards, MINORITY CORPORATE COUNSEL ASSOCIATION, www.mcca.com (last visited Dec. 28, 2015).

Other resources for law firms or legal organizations considering submitting diversity plans for recognition
include:

Catalyst is a nonprofit research and advisory organization working to advance women in business.
www.catalyst.org.

The Great Place to Work® Institute provides information to transform your organization into a great
place to work. www.greatplacetowork.com/.

Human Rights Campaign: The HRC Corporate Equality Index is released each fall and provides an
in-depth analysis and rating of large U.S. employers and their policies and practices pertinent to les-
bian, gay, bisexual and transgender employees. www.hrc.org/issues/workplace/cei.

It is also important to evaluate the individuals to create accountability and reward diversity-related efforts
and achievements. The annual performance review, which should be linked to compensation, bonus, stock
options awards and advancement, can include the following:

Does this employee treat others with respect and foster inclusion?

Create an inclusion list — ways for individuals to engage in inclusive behavior. For example: Attend
an event sponsored by a diverse community, where the individual is the minority. Attend a CLE on
diversity in the legal profession. Attend a diversity and inclusion conference. Serve on a bar associa-
tion’s diversity committee. Attend a function sponsored by a minority bar association.

Credit timekeepers with hours spent on diversity and inclusion, pro bono and mentoring.

Credit work on recruiting activities focused on diversity.

V. Summary

Diversity and inclusion efforts are a work in progress. These efforts are never-ending, evolve slowly and
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reflect the ever-changing culture or the organization. Key factors needed to achieve successful outcomes
include:

¢ Encourage frequent, candid communication to correct misperceptions about diversity
and diversity programs.

¢ Create an atmosphere of sensitivity and inclusion.
¢ Cultivate an attitude of respect and dignity in the workplace.
¢ Continue to evaluate the performance and results achieved; require accountability.

¢ Obtain commitment not only by senior management, as evidenced in both words and actions,
but at all levels of the organization.

¢ Provide effective mentoring and sponsorship.
¢ Reward and recognize diversity successes and achievements.
* Make the financial commitment inside and outside the legal organization.

Whatever reasons lead your legal organization to develop and implement a diversity program, one thing
remains consistent: be prepared. To stand the test of time, leaders must be proactive, plan ahead and es-
tablish the foundation for a diversity initiative that is flexible and reflective of their organization’s unique
culture.

VI. Additional Resources

A full library of free, dynamic resources can be found at www.alanet.org/diversity. The Diversity & Inclu-
sion Scorecard for Law Office Administrators provides best practices, examples and offers a tool to mea-
sure your current efforts. Utilize the Scorecard to earn the “We Participate” seal for your website, along
with recognition validating your firm’s achievement. Contact the Committee on Diversity and Inclusion
at diversity@alanet.org.

Revised and edited by:
Mariel E. Piilola, JD
ALA Committee on Diversity and Inclusion

December 31, 2015

4835-6331-0894, v. 1
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Changing the Landscape of the
Legal Professional Globally:

The Development of a Culturally-
Sensitive Diversity and Inclusion
Pipeline

Gretchen Bellamy
Senior Strategy Manager | Global Office of Culture, Diversity & Inclusion, Walmart Stores, Inc.

Diversity and inclusion are not just U.S. issues. And they may differ from the U.S. experience in a
multitude of ways. Here, Bellamy provides an in-depth examination of a first-of-its-kind program

to build a pipeline of diverse lawyers into the legal profession in Chile. She shows the impact that a
single corporation can have over the future diversity within the legal profession in an entire country.

l. Introduction

almart Stores, Inc. (Walmart) believes that a diverse and multicultural workforce, as well as an
Winclusive work environment, is the foundation for business excellence and sustainability. The

Legal Department has advanced diversity and inclusion initiatives internally and externally with
the same focus: striving for excellence in the legal profession.

Il. Business Case

At Walmart, the business case for diversity and inclusion is a given. Millions of diverse customers and
members shop in our stores and clubs daily. In 2011, the company set an unprecedented goal of sourcing $20
billion from women-owned businesses through 2016. Similarly, Walmart has a well-established supplier
diversity program focused on ensuring that minority and women-owned businesses are an integral part of
its vast network of suppliers. Through that program, the company currently does business with more than
3,500 minority and women-owned suppliers, spending over $13 billion with them in 2014."

Like the company, the Legal Department’s commitment to diversity and inclusion is firm. It is committed
to creating opportunities for women and minorities within the legal profession, which will better position the
legal department to provide superior advice and solutions to the business. One of the ways the company
demonstrates this commitment is through the department’s Outside Counsel Guidelines, which holds law
firms accountable for meeting diversity, inclusion, and flex-time goals.

In 2005, the Legal Department began its diversity and inclusion journey in earnest. One of its first major
steps was to increase and promote the use of diverse attorneys in the legal profession by installing forty minor-
ity and women relationship partners at its top 100 law firms. This one act resulted in the shifting of approxi-
mately $60 million dollars of existing business to those new women and minority relationship partners.”

1. Supplier Diversity, Walmart Stores, Inc., http:/ /corporate.walmart.com/suppliers/supplier-diversity.
2. Wal-Mart Requires Diversity in its Law Firms, Walmart Stores, Inc., http:/ /corporate.walmart.com/_news_/
news-archive/2005/12/09/wal-mart-requires-diversity-in-its-law-firms.
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In 2005, the Legal Department began its diversity
and inclusion journey in earnest. One of its first
major steps was to increase and promote the use
of diverse attorneys in the legal profession by
installing forty minority and women relationship
partners at its top 100 law firms. This one act
resulted in the shifting of approximately $60
million dollars of existing business to those new
women and minority relationship partners.

The Legal Department continues to reinforce its commitment to diversity and inclusion through its law
firm hiring decisions. Specifically, the Legal Department is committed to several initiatives aimed at
increasing legal work given to women and diverse attorneys, either as the owners of their own firms or as
associates and partners of majority-owned firms. The Legal Department also has implemented a law firm
scorecard, which gives Walmart’s in-house attorneys better visibility into an outside firm’s diversity, legal
spend, and performance. Additionally, the Legal Department expects all approved outside counsel to
share its commitment to having an inclusive work environment that welcomes, respects, and embraces
the differences of all people.

lll. Overview of the Program

In 2013, the Walmart Legal Department began to study its legal departments and outside counsel firms
in its international markets with a focus on diversity and inclusion. The goal was to create a truly global
legal department by having all offices working toward similar goals regarding outside counsel manage-
ment and diversity and inclusion. The project initially concentrated on Walmart’s legal departments in
Latin America, where efforts focused on a diversity pipeline program to reach underrepresented law
students. Specifically, Walmart designed the program to provide equal opportunity to law students and
lawyers who are underrepresented in the legal profession because of race, ethnicity, gender, sexual orien-
tation, or socioeconomic status.

The project consisted of research about each country’s stage of development in terms of diversity and
inclusion—country-wide, locally, and within the legal profession—as well as how diversity efforts impact
outside counsel management and the practice of law. This research included an internal survey as well as
extensive interviews, conversations, and collaboration with university deans and other academic part-
ners; law firms; headhunters specializing in the legal profession; and NGOs, among others. The objective
was to gain a better understanding of societal and cultural sensitivities, and implications for any Walmart-
implemented changes to policies and procedures affecting its outside counsel.
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The objective was to gain a better understanding of

societal and cultural sensitivities, and implications for
any Walmart-implemented changes to policies and
procedures affecting its outside counsel.

After conducting market visits to Chile, Argentina, Mexico, and Costa Rica, the Legal Department
decided that the environment in Chile was the most favorable place to pilot the project. The confer-
ences with external stakeholders indicated that English proficiency and professional networking
skills would have the greatest impact on ethnic minority and socioeconomically-challenged law stu-
dents seeking law firm positions post-graduation.

In October 2014, the Legal Department announced a first-of-its-kind program aimed at building a
diverse pipeline of lawyers in Chile. The pilot kicked off with the Legal Department pledging to pro-
vide English lessons to twelve law students from the most prominent Chilean universities for three
years and to partner with highly reputable Chilean law firms to establish clerkships, mentoring rela-
tionships, and post-graduate employment opportunities for these students. In so doing, Walmart
hopes to see a day when Chile’s law firms become more diverse and provide equal access and oppor-
tunity to underrepresented groups within the legal profession and provide not only Walmart but also
other corporations with diverse outside counsel representation.

For the roll-out of this program in Chile, it was imperative to design the program so that Walmart’s
Chilean legal team could carry out the mission with local law schools and outside counsel and ulti-
mately sustain the program. That is the framework of this international diversity and inclusion effort
moving forward and is a program that is replicable in other countries—and by other corporations, as
well.

IV. Innovation

The Legal Department had to complete its initiative in a culturally-sensitive manner and in an
appropriate time frame. Moreover, the Legal Department recognized that the landscape of the legal
profession is quite different in each country. As is often the case, the opportunity for the Legal Depart-
ment to lead initiatives to make positive changes in the legal field is immense. By spearheading this
initiative, the Legal Department promoted genuinely needed changes within the legal profession,
generally, as well as provided a template for other corporations to use.

To fully understand the context in which the Latin American legal departments operate, it was
necessary to meet with external stakeholders. By participating in such meetings and through surveys,
insight was gained into how developed each country was in terms of diversity and inclusion and
how those concepts impact outside counsel management. In an effort to break down the social inclu-
sion barriers and working in conjunction with the country’s top two law schools, the leaders of the
Walmart-Chile legal department (Walmart-Chile) identified twelve top performing socioeconomi-
cally-challenged students starting their fourth year of law school. The Legal Department is currently
supporting those twelve fourth-year law students by providing stipends for English language train-
ing for three years. The Legal Department concluded that by the end of the third year, it can deter-
mine an assessment and understanding of the students” ability to be successful in law school.
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The program was launched in October 2014 at the Walmart-Chile Legal SuperConference, which
had over 250 attendees from the national and international legal and business communities. The pro-
cess for identifying the students began in November 2014, with Walmart-Chile leaders working col-
laboratively with the local universities. The program officially commenced in March 2015 when the
new school year began. The program chose six students from Pontificia Universidad Catélica de
Chile in March 2015, and it chose an additional six students from the Universidad de Chile started in
November 2015. The demographic breakdown of the students includes both men and women and
one student with disabilities. The positive impact on the students has been evidenced by the feedback
received from the coaches and leaders of the program. The students are all actively engaged in their
language lessons, a program that is strictly monitored. Additionally, each law firm mentor of the stu-
dents has reported that the students are integrating effectively, and the network for each student has
expanded beyond what the company anticipated. The students are poised for success at just over six
months of participation.

Walmart has tailored its U.S.-based Outside Counsel Guidelines for each Latin American country
in which Walmart operates. The legal department in each market is responsible for ensuring the
implementation of the guidelines, which include commitments regarding diversity and inclusion.
Within four years, as these students graduate and begin to practice, Walmart-Chile will be in a posi-
tion to modify the guidelines to fully implement diversity and inclusion practices and utilize them to
require that outside counsel firms include at least one minority associate on Walmart matters. Within
tifteen years or sooner, Walmart-Chile will be able to utilize the guidelines to ensure that a minority
partner is either working on company matters or serves as the relationship partner. Currently, there
are no minorities who are in such a position, and while there is not an immediate return on invest-
ment, Walmart hopes to see a great impact on society by increasing the number of underrepresented
individuals qualifying for jobs that they traditionally have been prevented from holding.

Finally, Walmart-Chile will start the process of collecting data similarly to what is collected in the
U.S. to measure the impact of this project. Walmart can use this data to benchmark within the various
Walmart global legal departments and with other corporate law departments.

V. Output

The response to the initiative has been positive. A number of corporate legal departments have
approached Walmart about replicating the program, and the program has been presented as a goal to
aspire to by multinational corporations domestically and internationally. Walmart welcomes any
such replication and views the program as an opportunity to increase diversity and inclusion within
the legal profession worldwide.

Nicole Nemhe, a partner at the Chile-based law firm FerradaNehme, has said:

[t]his program for the furtherance of diversity is a pioneering and visionary initiative for a country
like Chile. It puts fundamental values at the center of a business activity in connection to its rela-
tionships with the community. Furthermore, beyond its business contribution to society, Walmart
is conducting itself as a true corporate citizen that supports human development and equal access
and substantively contributes to cultural change, thereby creating a model of behavior that can
have a multiplying effect if followed by others. We celebrate this initiative and feel honored to be
partners to it.?

3. Personal interview, March 2014, FerradaNehme Law Firm.
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The Undocumented JD:

The Changing Landscape of
Admissibility to the Bar for
Undocumented Immigrants

Colette A. Brown
Associate, Neal Gerber & Eisenberg LLP

Thousands of undocumented immigrants are pursuing post-graduate degrees in American
universities, including law schools. Their immigration status imperils their ability to take the
bar or practice law. Now some states are weighing in on the matter and courts and state
legislatures are beginning to address the question of whether undocumented immigrants may
practice law in the U.S.

l. Introduction

stimates show that there are over 65,000 undocumented youths who graduate from high schools in
Ethe United States each year.! Of that number, approximately half will attend post-secondary institu-

tions.> Currently, 7,000 to 13,000 are pursuing post-graduate degrees, including law degrees.’ As the
vast majority of undocumented law students and law graduates originate from Mexico, South and Cen-
tral America, Asia, and the Caribbean, the admittance of these individuals to the legal profession would
significantly increase the diversity within the profession. However, the intersection of immigration regu-
lations, employment restrictions, and each state’s bar admission requirements creates a legal quandary—
not only for the newly minted law school graduate but also for each state’s legislature, judiciary, and bar
admission committee. Recently, three of the nation’s most diverse states weighed in on the question of bar
admission for undocumented immigrants. This article provides an overview of the recent decisions
addressing whether undocumented immigrants may practice law in the United States.

Il. The Path to Law School: Kindergarten to Law School

Questions about educational access for undocumented students date back many years. In 1982, in Plyer
0. Doe, the Supreme Court held that Texas could not legally deny elementary school enrollment to Mexi-
can children who had entered the United States illegally.* The Court explained that undocumented chil-
dren present in this country through no fault of their own should not be denied access to basic education.
The Court reasoned that depriving undocumented children the free education that other children have
would create a “subclass of illiterates within our boundaries.”> The Court also opined that these undocu-
mented children would remain in the country indefinitely and that some will become lawful residents
and citizens of this country.® As a result, the ruling requires states to provide K-12 public education to all
children, regardless of the child’s immigration status.

1. See Paulo E. Ochoa, Education Without Documentation: As Plyler Students Reach New Heights, Will Their Status Make Them
Morally Unfit to Practice Law?, 34 T. JEFFERSON L. Rev. 411, 418-19 (2012).

2.1d.

3.1d.

4. See Plyler v. Doe, 457 U.S. 202, 202 (1982).

5. 1d. at 230.

6.1d.

56 eeee ||[LP Review 2017



As the result of DACA and various states’ laws,
there are a growing number of undocumented
immigrants attending law and other graduate
programs at in-state tuition rates. Many of
these students will eventually graduate from
law school and pass the bar exam.

Plyer does not apply to education beyond high school, however. While undocumented students are
ineligible for federal financial aid, eighteen states have passed legislation extending post-secondary in-
state tuition rates to undocumented students who meet certain requirements: California, Colorado, Con-
necticut, Florida, Illinois, Kansas, Maryland, Minnesota, Nebraska, New Jersey, New Mexico, New York,
Oregon, Texas, Utah, and Washington.” Arizona, Georgia, and Indiana prohibit undocumented students
from receiving in-state tuition.® Alabama and South Carolina prohibit undocumented students from
enrolling in public post-secondary institutions.’

Additionally, under the proposed Development, Relief and Education for Aliens Minors Act (DREAM
Act), the federal government would provide lawful permanent residence or citizenship to certain undoc-
umented immigrants.'” However, the DREAM Act would not automatically confer legal immigration sta-
tus to undocumented immigrants. Instead, applicants have to meet stringent eligibility criteria including;:
applicants must have entered the United States before age fifteen or sixteen; lived in the United States for
at least five years; not committed any major crimes; graduated from high school; and completed at least
two years of college or military service."! Once the applicant satisfies all of these requirements, the appli-
cant becomes eligible for a green card. However, legislators have considered the DREAM Act, originally
introduced in 2001, several times since its introduction, but it is still pending in Congress. In June of 2012,
President Obama created the Consideration of Deferred Action for Childhood Arrivals (DACA), which
includes some of the provisions of the DREAM Act."> Under DACA, “people 31 and younger who arrived
in the United States before the age of 16, pose no criminal or security threat, and were successful students
or served in the military, can get a two-year deferral from deportation and apply for work permits.”** As
of September 2015, 1,267,761 young adults have applied to the program, and the program has approved

7. Undocumented Student Tuition: Overview, National Conference of State Legislatures (Oct. 29, 2015), http:/ /www.ncsl.
org/research/education/undocumented-student-tuition-overview.aspx.

8. 1d.

9.1d.

10. 5.1291 - DREAM Act, Congress.gov, https:/ /www.congress.gov /bill /107th-congress /senate-bill /1291.

11. See The DREAM Act: Myths and Facts, NAFSA Association of International Educator (Jan., 2012), http://www.nafsa.
org/uploadedFiles/NAFSA_Home/Resource_Library_Assets/Public_Policy /The%20DREAM%20Act%20T%20and %20
M%20-%20Jan%202012(1).pdf.

12. See generally NATIONAL IMMIGRATION LAw CENTER, DREAM PROVISIONS IN S. 744 BORDER SECURITY, ECONOMIC OPPOR-
TUNITY, AND IMMIGRATION MODERNIZATION ACT OF 2013 (2013), HTTPS:/ / WWW.NILC.ORG/ WP-CONTENT/UPLOADS/2015/11/
DREAM-IN-5744-FACTS-2013-09-13.PDF.

13. Undocumented Immigrants Line Up for Relief from Deportation, CNN (Aug. 17,2012), http:/ /www.cnn.com/2012/08/15/
us/immigration-deferred-deportation/index.html.
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1,142,935 young adults and granted them federal deportation deferrals.'* The top countries of origin for
DACA applications are Mexico (980,324), El Salvador (47,923), Guatemala (32,538), Honduras (31,187),
and South Korea (15,394).1°

As the result of DACA and various states” laws, there are a growing number of undocumented immi-
grants attending law and other graduate programs at in-state tuition rates.'® Many of these students will
eventually graduate from law school and pass the bar exam."”

lll. The Bar Admission Process

Many states’ bar committees require proof of immigration status before they grant a law license to an
applicant.”® Based on this requirement, among others, undocumented law school graduates will find
themselves unable to obtain their law licenses due to their undocumented immigration status. Recently,
New York, California, and Florida have addressed whether undocumented law graduates are eligible for
bar admission.”

Cesar Vargas, an undocumented immigrant, filed a bar application in New York in 2012. Vargas’ par-
ents brought him to New York from Mexico at the age of five. Since then, he graduated from law school
and passed the bar.® However, he delayed applying for his license. Instead, he lobbied in support of the
DREAM Act and obtained a deportation deferral under DACA. In 2011, Vargas filed his state bar applica-
tion. Although the New York Committee on Character and Fitness found that Vargas “appears to have
stellar character,” the Committee did not grant Vargas his law license due solely to his immigration sta-
tus.?! In an amicus brief to the court, the Department of Justice argued that undocumented immigrants are
“ineligible to receive public benefits” such as a law license.”> Nearly four years later, in 2015, the New York
court held that undocumented law graduates with federal deportation deferrals and authorized to work
under DACA, such as Vargas, had a legal right to admittance to the state bar and obtain their law license.”
Vargas became the first undocumented immigrant admitted to the New York Bar.**

Similarly, in 2009, Sergio Garcia, an undocumented immigrant, sought to obtain his law license in Cali-
fornia. The thirty-five-year-old applicant met the requirements of the character review and passed the bar,
but the bar committee did not grant a law license due to his lack of legal status.” Garcia arrived to the
country at seventeen months old. Garcia’s father, a naturalized citizen, filed immigration documents for

14. Data Set: Form [-821D Deferred Action for Childhood Arrivals, U.S. Citizenship and Immigration Services (Sept. 30,
2015), http:/ /www.uscis.gov /sites/default/files/USCIS / Resources /Reports%20and %20Studies / Immigration %20
Forms%20Data/ All%20Form%20Types/DACA /1821_daca_performancedata_fy2015_qtr4.pdf.

15. Id.

16. See Ochoa, supra note 1; see also supra note 7.

17. See Ochoa, supra note 1.

18. See NATIONAL CONFERENCE OF BAR EXAMINERS & AMERICAN BAR AssociaTioN SEcTIiON oF LEGAL Epucartion, Com-
PREHENSIVE GUIDE TO BAR ADMISSIONS REQUIREMENTS 2016 2-3 (2016), http://www.ncbex.org/publications/bar-admissions-guide/.

19. See In re Garcia, 315 P.3d 117 (Cal. 2014); see also Fla. Bd. of Bar Exam’rs Re Question as to Whether Undocumented
Immigrants Are Eligible for Admission to the Fla. Bar, 134 So. 3d 432, 437 (Fla. 2014) (per curiam); see also In the Matter of
the Application of Cesar Adrian Vargas for Admission to the Bar of the State of New York, 131 A.D.3d 4,5 (N.Y. App. Div.
2d Dep’t, 2015).

20. Roque Planas, Cesar Vargas, Undocumented Immigrant, Applies to Practice Law in New York, HUFFINGTON PosT Oct. 23,
2012, http:/ /www.huffingtonpost.com/2012/10/23/ cesar-vargas-undocumented-lawyer-new-york_n_2003454.html.

21. Vargas, 131 A.D.3d at 5.

22.1d.

23.1d. at 28.

24. Aaron Morrison, Immigration Reform 2015: Cesar Vargas, First Undocumented Immigrant Lawyer Admitted to New York
Bar, Plans Career of Advocacy, INT'L Bus. TIMEs, June 5, 2015, http:/ /www.ibtimes.com /immigration-reform-2015-cesar-var-
gas-first-undocumented-immigrant-lawyer-admitted-new-1952914.

25. See Miranda Leitsinger, California Bar: Illegal Immigrant Should Get Law License, NBC NEws, June 9, 2012, http:/ /us-
news.nbcnews.com/_news/2012/06/19/12298380-california-bar-illegal-immigrant-should-get-law-license?lite.
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Nearly four years later, in 2015, the New
York court held that undocumented law
graduates with federal deportation deferrals
and authorized to work under DACA, such as
Vargas, had a legal right to admittance to the
state bar and obtain their law license. Vargas
became the first undocumented immigrant
admitted to the New York Bar.

his son. Although U.S. Citizenship and Immigration Services (USCIS) granted Garcia’s in 1995, at the time
of his application to the state bar Garcia had been waiting over seventeen years for a visa that would grant
him legal, permanent residence.® Garcia attended both college and law school in California and applied
for admission to the state’s bar, but the bar committee denied him due to his immigration status. By this
time, Garcia was too old to qualify for deportation under DACA because he was over the age of thirty-
one. The California Committee of Bar Examiners petitioned the California Supreme Court for guidance,
arguing that Garcia should receive a law license. The California Attorney General also sided with Sergio
Garcia. In his brief to the California Supreme Court, California Attorney General Kamala Harris wrote
that “[a]dmitting Garcia to the bar would be consistent with state and federal policy that encourages
immigrants, both documented and undocumented, to contribute to society.””” On the other hand, critics
questioned how Garcia could uphold the law of the United States when his mere presence in the United
States violated federal law.?® In a unanimous ruling, the court held that although Garcia’s presence in the
country violated federal law, that violation was not enough to deny undocumented immigrants admis-
sion to the bar* Importantly, the court’s 2014 ruling came a few months after California passed a bill
allowing the California State Bar to admit “an applicant who is not lawfully present in the United States
[who] has fulfilled the requirements for admission to practice law.”*

In Florida, the path to admission also came from the legislature. Jose Godinez-Samperio’s parents
brought him to the Florida from Mexico when he was nine years old. USCIS granted his parents visitors’
visas, but they never returned to Mexico.* Instead, they remained in Florida. Godinez-Samperio gradu-
ated from college, attended law school at Florida State University, and passed the Florida bar exam. In
2011, he applied for admission to the Florida Bar. Although DACA provided Godinez-Samperio with a

26.1d.

27. Cindy Y. Rodriguez, Undocumented Immigrant’s bid for California Law License Heads to Court, CNN, Sept. 4, 2013, http://
www.cnn.com/2013/09/04/us/undocumented-lawyer-law-license/.

28. See Catherine E. Shoichet, No green card? NO problem—undocumented immigrant can practice law, court says, CNN, Jan.
3,2014, http://www.cnn.com/2014/01/02/justice/california-immigrant-lawyer/.

29. 1d.; see also In re Garcia, 315 P.3d at 117.

30. Id.

31. See Illegal Immigrant in Florida Fights for Law License, USA Topay, Oct. 2, 2012, http:/ /www.usatoday.com/story/
news/nation/2012/10/02/illegal-immigrant-lawyer /1609437 /.
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Whether these decisions will help to diversify the
legal profession is another question, however,
because even if a bar committee grants an
applicant a law license, under current federal
law, the newly-minted lawyers in many instances
cannot legally practice law. Under federal law,

a law firm, business, or public agency cannot
knowingly hire an undocumented immigrant.

work permit, and although he met all the bar’s requirements, the Florida Board of Bar Examiners asked
the Florida Supreme Court for guidance regarding whether it could grant a law license to an undocu-
mented immigrant. Sandy D’ Alemberte, a former American Bar Association president, represented Godi-
nez-Samperio.* In March 2014, the Florida Supreme Court ruled that federal law, specifically 8 U.S.CS. §
1621(a), which bars undocumented immigrants from receiving state public benefits, such as a law license,
prohibited the bar committee from admitting Godinez-Samperio to the bar. However, the court noted that
the state legislature could carve out an exception.* The Florida Legislature swiftly passed the necessary
bill that included language allowing Godinez-Samperio and others like him who met the necessary
requirements to practice law.* In November 2014, Godinez-Samperio was sworn in and admitted to prac-
tice law in Florida.®

IV. Employability after Admission to the Bar

The New York, California, and Florida rulings could affect hundreds of undocumented law students
and law graduates who have or will seek law licenses. Additionally, deportation deferrals and work per-
mits under DACA will likely lead to more appeals to state bar associations for law licenses. Whether these
decisions will help to diversify the legal profession is another question, however, because even if a bar
committee grants an applicant a law license, under current federal law, the newly-minted lawyers in
many instances cannot legally practice law. Under federal law, a law firm, business, or public agency can-
not knowingly hire an undocumented immigrant.*® However, some advocates argue that the law does not

32. See Undocumented immigrant denied law license in Florida, AL JAZEERA AMERICA, Mar. 7, 2014, http:/ /america.aljazeera.
com/articles/2014/3/7/illegal-immigrantdeniedlawlicenseinflorida.html.

33. Fla. Bd. of Bar Exam’rs, 134 So. 3d at 437.

34. See Jerome R. Stockfisch, Undocumented immigrant beats legislative maze to practice law in Florida, THE TAMPA TRIBUNE,
Nov. 29, 2014, http://www.tbo.com/news/crime/undocumented-immigrant-beats-legal-maze-to-practice-law-in-flori-
da-20141129/.

35. Id.

36. See e.g. 8 U.S.C. § 1324(a).
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apply to independent contractors.” Thus, undocumented immigrants may practice as solo practitioners,
do volunteer work, or work on specific cases or projects.®

The California Supreme Court briefly touched on this issue while addressing Garcia’s claim and stated
only that “[w]e assume that a licensed undocumented immigrant will make all necessary inquiries and
take appropriate steps to comply with applicable legal restrictions and will advise potential clients of any
possible adverse or limiting effect the attorney’s immigration status may pose.”*

The Florida Supreme Court also addressed the employment hurdles of a licensed, undocumented
immigrant. Although the Florida court found that the legislature could override the barrier of 8 U.S.C §
1621, which bars an undocumented immigrant from receiving state benefits such as a law license, the
court explained that the statute contained an explicit exception providing that a state could enact legisla-
tion, which would entitle the undocumented immigrant to receive public benefits. However, the court
found no such exception to federal employment laws. Specifically, the court explained, pursuant to 8
U.S.C. §§ 1324, employers cannot hire an “unauthorized alien.... Therefore a license issued by a state can-
not permit an unauthorized alien to perform work if such conduct is prohibited by federal law.”* In his
concurrence, Justice Labarga, opined that federal employment restrictions would not be applicable to
Godinez-Samperio because DACA provided work authorization to him.*' He also opined that rendering
pro bono services would not violate federal law.** Godinez-Samperio is currently employed as a staff
attorney at Gulfcoast Legal Services, a non-profit legal corporation, in Clearwater, Florida.*

While the ruling in New York and the legislation passed in California and Florida likely will lead to
more states addressing this issue, the precedential effect of these actions primarily depends upon each
candidate’s employability. Currently, DACA is the only legislation granting undocumented immigrants
legal status to work for two-year periods. Accordingly, whether the new lawyer is eligible to practice after
receiving his or her law license largely depends upon whether the candidate is eligible for and actually
renews his or her DACA status. Accordingly, whether the influx of immigrant lawyers will increase the
diversity of the profession, specifically large law firms, depends upon federal employment restrictions as
well as states” approaches to licensing undocumented immigrants.

37. Lorelei Laird, The Dream Bar: Some Children Illegally Living in the United States Grow Up to Want to be Attorneys, THE
A.B.A.]., Jan. 01, 2013, http:/ /www.abajournal.com/magazine/article/the_dream_bar_some_children_living_in_the_
united_states_illegally/.

38. Rodriguez, supra note 27.

39. In re Garcia, 315 P.3d at 133; see Jennifer Medina, Allowed to Join the Bar, but Not to Take a Job, THE N.Y. TiMEs, Jan. 2, 2014,
http:/ /www.nytimes.com/2014/01/03/us/immigrant-in-us-illegally-may-practice-law-california-court-rules.html?_r=1.

40. Fla. Bd. of Bar Exam’rs, 134 So. 3d at 434.

41.Id. at 443.

42.Id.

43. Rodriguez, supra note 27.
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An Innovative Approach to Hiring
Lawyers: One Firm’s New Program
Reflects Its Firm Values and
Eliminates Implicit Bias

Lisa A. Brown
Professional Development Partner, Schiff Hardin LLP

Law firm diversity starts with recruiting. Retention is often treated like a separate matter. Brown,
however, has been working with her law firm to create a recruitment program that simultaneously
addresses many of the issues that arise after a diverse lawyer has been hired and go to the heart of
diversity retention problems for law firms. Here, she shares just how the program works.

l. Introduction: The “Traditional” Hiring Process and the Reasons for Abandoning It

n 2011, we at Schiff Hardin LLP, an AmLaw 200 firm headquartered in Chicago, determined that the
Itraditional interviewing process was not bringing in the talented, diverse lawyers whom we sought.

Large firms like Schiff Hardin had for years used virtually the same cookie-cutter interview process for
entry-level associate hiring: an on-campus screening interview, followed by a callback interview consist-
ing of thirty-minute one-on-one interviews and a lunch.

We knew our hiring goals were different from other firms’ goals. Shouldn’t our recruiting process also
be different? This question made us take a step back and ask ourselves what we were looking for. We
found several answers.

Most fundamentally, we wanted new lawyers who valued what we value: collaborating with colleagues,
focusing on our clients” needs, communicating clearly in writing and orally, taking ownership of developing
their careers, and learning and seeking out new and interesting work challenges from day one.

In addition, Schiff Hardin had long had a unique associate development model, and we sought a
recruiting process that would complement it. We do not hire new associates into practice groups but
rather let them spend up to a year exploring different areas. We focus on associate training and have a full-
time, in-house legal writing coach who hosts workshops and works one-on-one with our newest associ-
ates (as well as with more experienced lawyers). Further, associates get early experience because most
Schiff Hardin teams include only one partner and one associate who work closely together. Finally, associ-
ates develop and advance at their own pace. Our competency structure is flexible and does not limit asso-
ciates to lockstep advancement.

We determined that—no surprises here—law students are much more than their grades and academic
qualifications. Moreover, we found that grades and academic successes alone were not strong predictors
of success at Schiff Hardin. We were further concerned that the traditional interviewing process could be
implicitly biased against diverse candidates. Finally, we needed information that would show us whether
candidates had the attributes to succeed and be happy practicing law at Schiff Hardin. We wanted a more
complete understanding of our candidates and a process that was objective and effective.
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Our research showed that one of the most frequent reasons younger associates did not succeed at Schiff
Hardin was because of their written communication skills. For that reason, we looked for an early way to
analyze candidates” writing, both for screening purposes and to determine how we might help someone
with writing challenges

Il. How the New Hiring Program Works

The new hiring program has several different parts. In addition, we retained some of our old system,
including one-on-one interviews, a review of law school writing samples, and a lunch with associates.

First, we expanded the pool of candidates we consider. We felt comfortable interviewing at more law
schools and more job fairs because of our new callback process. Between 2009 and 2014, we more than
doubled the number of law schools we visit and committed to interviewing at several job fairs that focused
on diverse candidates, including the Cook County Minority Job Fair, the Southeastern Minority Job Fair,
and the National LGBT Bar Association Lavender Law Career Fair. We also committed to interviewing
candidates with a greater range of grades.

Second, we created a new callback interview format. During callbacks, candidates interview with a
group of three to four partners (the “panel interview”). The partners take turns asking behavioral inter-
view questions designed to gather more information about the candidates, including their work, aca-
demic, extracurricular, community, and other individual life experiences. The questions explore candidates’
experiences solving real-world problems, working with and leading teams, learning new skills, resolving
conflicts, and building successful relationships. Those are all traits associated with long-term success at
Schiff Hardin. The format is substantive and interactive; the tone is rigorous and dynamic.

We made the panel interviews more objective and the interviewers more accountable in an effort to
eliminate any implicit bias in the interview process. Interviewers do not access candidates” law school
transcripts. We include at least one diverse or female partner on each interview panel and put all inter-
viewers through the same rigorous training program. Further, the “structured” aspect of the panel means
that interview scores do not depend on personal connections or the idiosyncratic leanings of particular
interviewers. We cover the same topics with every candidate and ask virtually the same questions, dig-
ging deeper with customized follow-up questions.

The evaluation process also ensures that the four interviewers “own” their evaluation more than they
do in a one-on-one interview. After conducting a panel interview, the panel members discuss the candi-
date’s responses and work together to reach a consensus evaluation of the candidate. With this process,
panel members cannot rely on “gut feel” but must instead articulate and defend their evaluations on the
basis of whether the candidate has demonstrated specific traits and characteristics. Panel members then
broker consensus as a group. Further, because they have spent sixty minutes with the candidate—rather
than the typical thirty minutes—and more time discussing what they heard, they are more invested in the
process and in each individual candidate they interview. Finally, the process eliminates another possible
source of implicit bias: the ill-prepared or poor interviewer. This type of interviewer fails to gather relevant
information from the candidate and instead falls back on “gut feel” or conventional measures of achieve-
ment such as grades.

Finally, we added a writing exercise to our callback interview, which the candidate completes while at
the firm. We provide a personalized letter to the candidate describing a brief client problem. The problem
is discrete and the candidate can address it in the time allotted without any specific knowledge of the
subject matter. We ask the candidate to draft a response. This exercise does not resemble any law school
assignment that we know about and therefore does not favor candidates who have performed well in
legal writing class. Rather, it measures analytical and communication abilities that all lawyers must have:
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how to read and digest a legal issue and how to explain it to a layperson who is experiencing a problem.
Our evaluation of these exercises is completely blind; the evaluator does not know the race, gender, law
school, or any other characteristics of the candidate. Our evaluation focuses both on the tone of the work—
especially the candidate’s ability to convey empathy and relate to the writer—as well as the substantive
content and the writing style.

Not one part of our callback process is dispositive. The hiring committee considers all aspects of the
interview, such as the panel interview, the writing exercise, the one-on-one interviews, and the lunch
interview, as well as the candidate’s paper record.

lll. The Results

Our data suggest that the panel interviews and writing exercise significantly mitigate implicit biases.
Women and diverse candidates both perform well. Further, the new system does not favor students from
elite law schools or with any particular pre-law schoolwork experience.

Difference in Means Analysis of Panel Interview and Writing Exercise

Panel Writing Exercise
g 4 9
8 B -+
7 675 659 685 gg1_ 4.
6 - 6 -—529 509 5.30
5 4 5
4 4 4
3 3
2 2
1 1
0 - ]
Female Male Diverse Mon- Female Male Diverse Mon-
diverse Diverse

AVERAGE PANEL INTERVIEW and WRITING EXERCISE SCORES:

n =515 law students interviewed 2011-2015. Mean comparisons show no statistically
significant difference in scores between men, women, diverse, or non-diverse
candidates on the writing exercise. Mean comparisons show that women and diverse
candidates perform slightly better than their counterparts in the panel interview.

Also, the data shows that high scores on the panel interview and the writing exercise
are powerful selection tools. Associates who receive permanent offers and stay at
Schiff Hardin for more than one year tend to have performed better in the panel and
on the writing exercise:

In addition to quantitative results, we are also collecting qualitative data. Each year, we engage an out-
side consultant to gather candidate feedback to ensure that different groups do not feel the experience of
the panel interview differently. They do not. Diverse and non-diverse candidates report that they like hav-
ing the opportunity to share more of their stories and life experiences, and prefer the panel system to tra-
ditional law firm interviews. They also report that the panel interview feels “fairer” than other law firm
interviews. They know we are covering the same topics and asking every candidate the same questions,
so their success is not tied to first-impression bias or “hitting it off” personally with the interviewer.
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Predictive Power of Panel Interview on Summer Associate Performance
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Further, during the panel interview, candidates get a glimpse into the firm’s culture—including the rela-
tionship among partners and the firm’s investment in associates. Many also like having the ability to show
through their writing exercise that they are ready to communicate with clients when they start practicing
law.

Finally, our national diversity rankings have improved since we implemented our new recruiting pro-
cess. Before 2011, Schiff Hardin never made the Vault rankings. In 2016 we ranked second, seventh, and
ninth, respectively, for best law firms for women, minorities, and overall diversity.

IV. Conclusion

When we made these changes to Schiff Hardin’s hiring process, we did not know what effect they
would have on our recruiting efforts. We have been pleasantly surprised. Since we started interviewing at
a larger number of law schools and job fairs and using the panel interview and writing exercise, more
students are signing up for interviews and a higher percentage are accepting offers of summer employ-
ment. We have also seen a higher number of diverse candidates and been more successful in hiring them.
While we continue to review this process and analyze the results, early signs are promising. And there has
been one unexpected benefit: the new process helps to differentiate Schiff Hardin in the marketplace and
to show candidates, recruiters, and law schools part of what makes the firm unique.
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The Scientific Basis for the Ethical
Obligation to Require Action to
Eliminate Bias and Promote
Diversity in the Legal Profession

David L. Douglass
Partner, Sheppard, Mullin, Richter & Hampton LLP

Despite the American Bar Association’s August, 2016 adoption of a resolution to add an anti-
discrimination and anti-harassment provision to the Model Rules of Professional Conduct, not
all lawyers are in agreement as to the need for or legitimacy of such a provision. Here, Douglass
approaches the issue and makes the case from a completely different angle: the science behind
ethical obligations requiring action to eliminate bias and promote diversity.

l. Introduction

n 2012, the Institute for Inclusion in the Legal Profession (IILP) wrote to the American Bar Association
(ABA), requesting that it amend the Model Rules of Professional Responsibility to require lawyers to
promote diversity in the profession.! The letter observed:

The legal profession continues to lag behind other professions in terms of diversity. Given the impor-
tance of our justice system, and the roles and responsibilities that lawyers and judges bear, it is critical
for our profession to affirmatively address diversity in the Model Rules of Professional Conduct.2

IILP proposed the addition of a new section:

[The new section] would specifically make efforts to increase diversity and inclusion in the legal pro-
fession a matter of ethics and professional conduct. Doing so would align well with both the ABA’s
existing Goal III, which seeks to “eliminate bias and enhance diversity” in the legal profession, and
with existing standards in several states. The worthy objectives of Goal III promote “full and equal
participation in the association, our profession, and the justice system by all persons” and the elimina-
tion of “bias in the legal profession and the justice system.” Goal III and its objectives are indisputably
admirable.?

The ABA declined this request: “Model Rule 8.4 Comment 3 already clarifies ‘that any conduct that
manifest by words or conduct bias or prejudice is prejudicial to the administration of justice and therefore
is prohibited.”” The Committee did note that it might be an appropriate issue for consideration by the
Diversity Center.*

1. Letter from Marc Firestone, Chairman, Institute for Inclusion in the Legal Profession, to A.B.A. (Sept. 14,2012), http://
www.theiilp.com/modelrules (last viewed Aug. 9, 2016).

2.1d.

3.1d.

4. See Letter from Jack Rives, Executive Director and Chief Operating Officer, A.B.A., to Institute for Inclusion In the
Legal Profession (Dec. 12, 2012), http:/ /www.theiilp.com/modelrules (last viewed Aug. 9, 2016). The letter actually mis-
quotes Comment [3], which does not explicitly prohibit prejudicial conduct or words, but rather links prejudicial conduct
back to Rule 8.4(d), which classifies conduct that is prejudicial to the administration of justice as “professional misconduct.”
The effect of the ABA’s response is to overstate the force of the Comment’s prohibition. In so doing, it creates the appearance
that the ABA treated dismissively a constructive suggestion to address a serious issue by an organization and individuals
committed to promoting diversity in the profession.
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This response, disappointing as it is, reflects an
outdated understanding of the causes, nature,
and impact of bias. This ignorance causes the
Rules to perpetuate the very discriminatory
behaviors the ABA claims it prohibits.

This response, disappointing as it is, reflects an outdated understanding of the causes, nature, and
impact of bias. This ignorance causes the Rules to perpetuate the very discriminatory behaviors the ABA
claims it prohibits. This article will argue that the scientific understanding of implicit bias reveals that all
lawyers-indeed, all people—engage in bias on the basis of race, sex, lifestyle, disability, age, and religion
every day. Implementing reasonable measures to overcome this implicit bias is necessary to comply with
the letter and the spirit of the Rules.

Il. Implicit Bias
What is implicit bias? Interestingly, the ABA’s Litigation Section offers an explanation:

We naturally assign people into various social categories divided by salient and chronically accessible
traits, such as age, gender, race, and role. And just as we might have implicit cognitions that help us
walk and drive, we have implicit social cognitions that guide our thinking about social categories.
Where do these schemas come from? They come from our experiences with other people, some of
them direct (i.e., real-world encounters) but most of them vicarious (i.e., relayed to us through stories,
books, movies, media, and culture).

If we unpack these schemas further, we see that some of the underlying cognitions include stereo-
types, which are simply traits that we associate with a category. For instance, if we think that a par-
ticular category of human beings is frail-such as the elderly-we will not raise our guard. If we think
that another category is foreign—such as Asians—we will be surprised by their fluent English. These
cognitions also include attitudes, which are overall, evaluative feelings that are positive or negative.
For instance, if we identify someone as having graduated from our beloved alma mater, we will feel
more at ease. The term “implicit bias” includes both implicit stereotypes and implicit attitudes.

Though our shorthand schemas of people may be helpful in some situations, they also can lead to
discriminatory behaviors if we are not careful. Given the critical importance of exercising fairness and
equality in the court system, lawyers, judges, jurors, and staff should be particularly concerned about
identifying such possibilities.”

To oversimplify, the science of neuro-cognition reveals that our subconscious brain processes informa-
tion faster than our conscious brain influencing our attitudes and actions. Because, by definition, we are
unaware of our subconscious processing, we are unaware of these thoughts and how they can influence
our attitudes and actions. Scientists, however, can now observe and measure this implicit bias through the
Implicit Association Test (IAT), which has been used worldwide for more than twenty years.

5. Jerry Kang, Implicit Bias: A Primer for Courts Prepared for the National Campaign to Ensure the Racial and Ethnic Fairness of
America’s State Courts (Aug. 2009), http:/ /www.ncsc.org/ibprimer.
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The IAT measures our implicit biases by measuring how long it takes a subject to sort words when
presented juxtaposed against images of people. The IAT reveals that when positive words-happy, nice,
smart-are juxtaposed against a Caucasian face, we can sort them faster than when they are juxtaposed
against an African American face. We sort negative words—violent, dumb, mean—faster when juxtaposed
to an African American face than when juxtaposed against a Caucasian face. What does that mean? It
means that we are so conditioned to associate negative images with African Americans that when a favor-
able word or concept is associated with an African American face, it takes a heartbeat longer to sort that
word properly (and when I say “we,” I mean all of us. The results are universal across racial, gender, and
age groups. All of us associate negative traits with African Americans more so than we do with Caucasian
Americans).

One’s initial reaction may be, “so what? It’s just a heartbeat, less than a second.” After that heartbeat,
the conscious mind kicks in, catches up, takes over, and overcomes that initial split-second reaction. Right?
No. Not so much. According to Professor Kang:

There is increasing evidence that implicit biases, as measured by the IAT, do predict behavior in the
real world—in ways that can have real effects on real lives. Professor John Jost (NYU, psychology)
and colleagues have provided a recent literature review (in press) of ten studies that managers should
not ignore. Among the findings from various laboratories are:

e implicit bias predicts the rate of callback interviews;
e implicit bias predicts awkward body language, which could influence whether folks feel

that they are being treated fairly or courteously;

To oversimplify, the science of neuro-cognition
reveals that our subconscious brain processes
information faster than our conscious brain
influencing our attitudes and actions. Because, by
definition, we are unaware of our subconscious
processing, we are unaware of these thoughts
and how they can influence our attitudes and
actions. Scientists, however, can now observe and
measure this implicit bias through the Implicit
Association Test (IAT), which has been used
worldwide for more than twenty years.
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If the science of implicit bias reveals that each of
us, regardless of our social category, manifests bias
or prejudice against socially disfavored groups, then
it necessarily follows that all attorneys are violating
the Rule’s prohibition on bias or prejudice.

¢ implicit bias predicts how we read the friendliness of facial expressions;

e implicit bias predicts more negative evaluations of ambiguous actions by an African
American, which could influence decision-making in hard cases;

e implicit bias predicts more negative evaluations of agentic (i.e. confident, aggressive,
ambitious) women in certain hiring conditions;

e implicit bias predicts the amount of shooter bias—how much easier it is to shoot African
Americans compared to Whites in a videogame simulation;

e implicit bias predicts voting behavior in Italy;

e implicit bias predicts binge-drinking, suicide ideation, and sexual attraction to children.®

To summarize, the science of implicit bias reveals that all of us have subconscious biases against those
who society portrays negatively, which impacts our attitudes toward and interactions with members of
those groups. In other words, we all discriminate. We can’t help ourselves. And our subconscious dis-
crimination perpetuates the social inequalities our conscious minds are committed to eliminating.

lll. Implicit Bias and the Model Rules
Comment 3 to Rule 8.4 (Misconduct) provides:

Alawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias or
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeco-
nomic status, violates paragraph (d) when such actions are prejudicial to the administration of justice.”

If the science of implicit bias reveals that each of us, regardless of our social category, manifests bias or
prejudice against socially disfavored groups, then it necessarily follows that all attorneys are violating the
Rule’s prohibition on bias or prejudice. The question the ABA must address is whether the fact that we all
do it makes it okay. Can it be—should it be—that it is misconduct to consciously discriminate but okay to
do so subconsciously when we know that both forms of discrimination invidiously inflict measurable
harm on those against whom we have a bias? The answer must be no.

6.1d. at 4 (citations omitted).
7. MopEL RULEs oF PrROF'L ConDUCT R. 8.4 cmt. 3, http://www.americanbar.org/groups/professional_responsibility /
publications/model_rules_of_professional_conduct/rule_8_4_misconduct/comment_on_rule_8_4.html.
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The harm goes beyond our complicity in perpetuating systems of inequality we have committed to
eradicate. It harms our clients in ways that also fail to meet our professional obligations. Rule 1.1 provides
“[a] lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.” The
Comments to the Rule emphasize the importance of thoroughly analyzing and understanding all dimen-
sions of the client’s legal needs.?

The business case for diversity, which has become popular in the profession, rests on the premise that
in a diverse society, it is essential for companies to understand their diverse customers. Consequently,
many companies actively, and some aggressively, promote diversity in their organizations and demand
their outside counsel to do the same. I would argue that while there is a business (i.e., financial) case for
diversity, there is also an ethical case for diversity. Implicit bias distorts our perception, impairs our under-
standing with respect to those with whom we interact on behalf of our clients, and blinds us to opportuni-
ties. As Sylvia Stevens has observed:

Alawyer who doesn’t recognize cultural differences may be insensitive to a client’s cultural taboos,
expectations, family norms or communication and conflict-resolution styles. The lawyer will be less
effective in establishing a relationship of trust and confidence with clients from other cultures, and the
failure to understand the significance of cultural differences and misinterpretation of client behavior
may lead the lawyer to implement ineffective case strategies.’

The lack of diversity in the profession deprives lawyers of access to diverse cultural experiences upon
which to draw in an effort to meet a client’s needs, whether by failing to understand the client or failing to
understand the opposing party. Lawyers that do not associate with diverse lawyers are less able to pro-
vide the culturally competent legal counsel to which their clients are entitled. In the face of demonstrable,
universal, and persistent forces that frustrate the letter and spirit of the Rules, what should the ABA do? It
should acknowledge the science of implicit bias and its demonstrable harm to the impartial administra-
tion of justice. The ABA Section of Litigation has already done just that. It has established a “landmark
website offering critical information and resources for ABA members and other stakeholders” to “help
combat implicit bias in the justice system.”"

Next, the ABA should acknowledge that it is no longer sufficient to prohibit conscious bias or prejudice;
lawyers have a professional obligation to remedy implicit bias. These remedial measures can be as simple
moving the offices of diverse lawyers closer to influential lawyers in the firm. Perhaps one remedial mea-
sure that is less simple but not burdensome is changing the point in the interview process at which grades
are considered to provide space for the interviewer to get to know the candidate. Ensuring that recruit-
ment and evaluation committees are diverse and promoting diverse lawyers to senior positions in the
organization have also been shown to improve the success of diverse lawyers. There are many others. The
specific measure or measures that a lawyer or firm should adopt should of course be left to the lawyer or
tirm; however, requiring lawyers to take steps to represent clients more effectively is certainly well-within
the spirit if not the letter of the Rules. As Rule 1.3 states:

Alawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate

8. See generally, MoDEL RULEs oF PROF'L ConpucT R. 1.1 cmt. 5 (“Competent handling of a particular matter includes
inquiry into and analysis of the factual and legal elements of the problem, and use of methods and procedures meeting
the standards of competent practitioners. It also includes adequate preparation”), http:/ /www.americanbar.org/groups/
professional_responsibility /publications/model_rules_of_professional_conduct/rule_1_1_competence/comment_on_
rule_1_1.html.

9. See Sylvia Stevens, Cultural Competency: Is There an Ethical Duty, OREGON STATE BAR BULLETIN (Jan. 2009), https://
www.osbar.org/publications /bulletin/09jan/barcounsel.html.

10. See Implicit Bias Initiative, A.B.A. Section of Litigation, http://www.americanbar.org/groups/litigation/initia-
tives/task-force-implicit-bias.html (last visited Aug. 9, 2016).
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a client’s cause or endeavor. A lawyer must also act with commitment and dedication to the interests
of the client and with zeal in advocacy upon the client’s behalf."

By amending the Rules to require lawyers to undertake efforts to promote diversity in the profession,
the ABA will foster solutions to the enduring lack of diversity in the profession. Delaying action to address
implicit bias is itself inconsistent with the Rules:

Perhaps no professional shortcoming is more widely resented than procrastination. A client’s interests
often can be adversely affected by the passage of time or the change of conditions.... Even when the
client’s interests are not affected in substance, however, unreasonable delay can cause a client needless
anxiety and undermine confidence in the lawyer’s trustworthiness."

How true. The lack of diversity in the profession has been a persistent and pernicious problem. Delay
in responding despite scientific evidence of the nature of the problem and the inefficacy of our solutions
thus far is frustrating our clients” demands for a more diverse legal workforce.

For these reasons, the ABA should reconsider its rejection of IILP’s request. Acknowledging a profes-
sional obligation to remedy implicit bias, which science tells us is necessary to achieve the goals of the
Rules, will be a transformative step forward in the ABA’s long commitment to promoting equality in the
profession.

Ensuring that recruitment and evaluation
committees are diverse and promoting diverse
lawyers to senior positions in the organization
have also been shown to improve the success
of diverse lawyers.

11. MopeL RuLEs oF PROF'L ConpucT R. 1.3 cmt. 1, http://www.americanbar.org/groups/professional_responsibility /
publications/model_rules_of_professional_conduct/rule_1_3_diligence/comment_on_rule_1_3.html.
12.Id. at cmt. 3.
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Focus on the "How” (not the
“Why") of the Commitment to
Diversity in the Legal Profession

Stacy Hawkins
Associate Professor of Law, Rutgers Law School

After decades of focusing its diversity efforts on why diversity is important, Hawkins explains
the need to emphasize how to make diversity a reality. This is more than mere “best practices”
but rather a thoughtful analysis of how to best pursue the commitment to diversity in a way
that is meaningful and effective.

l. Introduction

espite a commitment to diversity in the legal profession dating back at least to 1986, we continue to

debate the justifications underlying this commitment.! This debate often pits the “moral case” for

diversity against the “business case” for diversity.? Notwithstanding this debate, an analysis of a
growing body of case law adjudicating workplace diversity efforts under prevailing anti-discrimination
law reveals that it matters less, in terms of their legal defensibility, how these efforts are justified in principle
than how they operate in practice.*In light of this finding, we ought to refocus our attention away from the
ongoing debate about why we should be committed to diversity in the legal profession and towards con-
sideration of how we ought to operationalize that commitment. The suggestion here is not to identify “best
practices” but instead to explore how we might pursue diversity in ways that do not unnecessarily increase
the risk of legal liability associated with these efforts. The risk of legal liability ultimately may threaten the
long-term viability of diversity efforts much more than the erosion of support for either the business case
or the moral case for diversity.*

The commitment to diversity within the legal profession in large part entreats legal employers to adopt
policies and practices that foster the hiring, retention, and promotion of women and minority attorneys,

1. This was the year the American Bar Association (ABA) adopted Goal IX and created the Commission on Opportunities
for Minorities in the Profession to “promote the full and equal participation in the legal profession by minorities, women,
persons with disabilities, and persons of differing sexual orientations and gender identities.” See Goal 1II, A.B.A (2016),
http:/fwww.americanbar.org/groups/diversity/DiversityCommission/goal3.html (last visited Dec. 29, 2015). Goal IX later became
Goal III and was modified to “eliminate[ing] bias and enhance[ing] diversity” in the legal profession. Id.

2. See, e.g., Eli Wald, A Primer on Diversity, Discrimination, and Equality in the Legal Profession or Who Is Responsible for Pursu-
ing Diversity and Why, 24 Geo. J. LEcaL Etnics 1079, 1081 (2011); David B. Wilkins, From “Separate Is Inherently Unequal” to
“Diversity Is Good for Business”: The Rise of Market-Based Diversity Arguments and the Fate of the Black Corporate Bar, 117 HARV.
L. Rev. 1548 (2004); Douglas E. Brayley & Eric S. Nguyen, Good Business: A Market-Based Argument for Law Firm Diversity, 34
J. LEGgaL Pror. 1, 9-10 (2009).

3. See discussion infra Part II.

4. Evidence of this is demonstrated by the continued challenges to the race-conscious admissions programs adopted by
colleges and universities as a means to achieve student body diversity and the Supreme Court’s decisions in response to
these challenges, which focus not on the justifications for these programs but on their operation. See Richard D. Kahlenberg,
Race-Neutral Policies & Programs for Achieving Racial Diversity, UN1v. Bus. (2013), https:/ /www.universitybusiness.com/
article/race-neutral-policies-and-programs-achieving-racial-diversity (predicting the need for universities to redesign their
policies in the wake of new Supreme Court precedent and quoting one policy analyst who said, “[i]f I were a university
administrator . . . I would already be investigating race-neutral policies . . . “).
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among others.” In addition to their own avowed commitment to diversity, legal employers also increas-
ingly face demands from external stakeholders to produce demonstrable evidence of their success in
achieving diversity.° These demands have placed considerable pressure on legal employers—law firms in
particular—to aggressively pursue diversity.” Some of the practices adopted have generated concern for,
and in some cases outright threats of, litigation challenging their legality under Title VII, the law prohibit-
ing discrimination in employment.® This has resulted in uncertainty surrounding the legality of particular
workplace diversity practices. If left unresolved, this uncertainty eventually may threaten the commitment
to diversity in the profession as legal employers become wary of risking liability to pursue the goal of
diversifying the profession.’

The jurisprudence of diversity was first developed by the U.S. Supreme Court in equal protection cases,
but subsequent decisions have not confined it to that context."” Lower federal courts have been adjudicat-
ing these cases in the employment context, giving rise to a growing body of Title VII diversity law." Because
the Supreme Court has yet to address the issue of workplace diversity, legal scholars have largely ignored
these lower court cases.”” Yet these cases offer useful insights about how best to structure workplace

5. See supra note 1. Since the ABA adopted Goal IX, various state and local bar associations, as well as other professional
associations of lawyers, have adopted similar commitments to enhance the full and equal participation by women and ra-
cial and ethnic minority attorneys, among others, in the legal profession, including, for instance, the Pennsylvania Bar Asso-
ciation, the Association of the Bar of the City of New York, the Bar Association of San Francisco, the Boston Bar Association,
and the Colorado Bar Association, just to name a few. See, e.g., Ass’N OF THE BAR OF THE C1TY OF N.Y., STATEMENT OF DIVER-
SITY PRINCIPLES (2003), http:/ /www.nycbar.org/images/stories/pdfs/diversity /statement-of-diversity-principles.pdf.

6. These pressures emanate from a number of sources, including the organized bar (for example, the Austin Minority Bar
Association Law Firm Diversity Report Card), law students (for example, Law Students for a Better Profession), the legal
media (for example, The American Lawyer Diversity Scorecard), and in-house counsel (for example, A Call to Action). See
Charles R. Morgan: Leading General Counsel—And Their Law Firms—Up the Path to Diversity, METRO. CORP. COUNS., Mar. 2006,
at 47; see also Rick PALMORE, A CALL To AcTION: DIVERSITY IN THE LEGAL PROFESSION (2004), http://www.acc.com/v1/
public/ Article/loader.cfm?csModule=security / getfile&pageid=16074. The proliferation of diversity surveys on behalf of
bar associations and the legal media have also contributed to these external pressures, which are not necessarily limited to
law firms. See, e.g., PA. BAR Ass'N, CoMMISSION ON WOMEN IN THE PROFESSION: 19TH ANNUAL REPORT CARD (2013), http://
www.pabar.org/pdf/PBAWIPReportCard19Apr2013.pdf (reporting the gender diversity of various sectors of the legal pro-
fession, including the state and federal judiciary, the bar association, and private practice).

7. The pressure is particularly intense as the demand increasingly comes from clients. For example, Wal-Mart, which is
well known for its commitment to the diversity of outside counsel, has been both lauded and criticized for its requirement
that each of its outside law firms identify both a woman and a minority for consideration as the relationship partner for
its business. See Angela Brouse, Comment, The Latest Call for Diversity in Law Firms: Is It Legal?, 75 UMKC L. Rev. 847, 848
(2007); Clare Tower Putnam, Comment, When Can a Law Firm Discriminate Among Its Own Employees to Meet a Client’s Re-
quest? Reflections on the ACC’s Call to Action, 9 U. Pa.]. LaB. & EmP. L. 657 (2007).

8. Curt Levey, President of the conservative Committee for Justice, has sent letters to some law firms demanding that they
refrain from certain diversity practices or risk the threat of litigation. See Curt A. Levey, The Legal Implications of Complying
with Race- and Gender-Based Client Preferences, 8 ENGAGE 14, 16 (2007), http:/ /www.fed-soc.org/library /doclib /20080314_
CivRightsCurtLevey.pdf.

9. Again, trends in the higher education context are instructive. See Kahlenberg, supra note 4. Legal observers have wide-
ly predicted that the continuing challenges to race-conscious admissions plans adopted in pursuit of student body diversity
will ultimately undermine these efforts by narrowing the legal grounds on which colleges and universities may lawfully
pursue student body diversity. Id.

10. This jurisprudence first emerged in the context of higher education admissions in the case of Regents of the Univ. of
Calif. v. Bakke, 438 U.S. 265 (1978). In Bakke, Justice Powell, writing for a plurality, noted that the pursuit of student body
diversity could be a constitutionally compelling interest permitting colleges and universities to engage in race-conscious
admissions under the prevailing strict scrutiny standard applicable to such equal protection challenges. A majority of the
Court did not adopt Justice Powell’s reasoning until the case of Grutter v. Bollinger, 539 U.S. 306 (2003). For a fuller discus-
sion of the development of the constitutional jurisprudence of diversity, see Stacy L. Hawkins, A Deliberative Defense of Di-
versity: Moving Beyond the Affirmative Action Debate to Embrace a 21* Century View of Equality, 2 CoLuM. J. RACE & L. 75 (2012).

11. See discussion infra Part II.

12. There were some student notes that analyzed the employment cases decided in the immediate aftermath of Grutter.
See, e.g., Daniela M. de la Piedra, Note, Diversity Initiatives in the Workplace: The Importance of Furthering the Efforts of Title VII,
4 Mop. AM. 43 (2008) (discussing post-Grutter cases in defense of employer diversity efforts); Jared M. Mellott, Note, The
Diversity Rationale for Affirmative Action in Employment After Grutter: The Case for Containment, 48 WM. & MARy L. Rev. 1091
(2006) (discussing post-Grutter cases addressing consideration of diversity interest under Title VII and suggesting limitation
of Title VII to remedial rationale). However, legal scholars have not yet turned their attention to this developing body of
law as a whole.
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diversity efforts to minimize the risk of Title VII liability."* This Article surveys these recently-decided
cases and synthesizes the law in this area. Its aim is to help legal employers distinguish those work-
place diversity efforts that are legally defensible from those that might unnecessarily increase the risk
of liability under prevailing anti-discrimination law.

Il. The Prevailing Title VIl Standards

Title VII is the federal law that makes it an “unlawful employment practice” for any employer to
“fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any indi-
vidual with respect to his [or her] compensation, terms, conditions, or privileges of employment,
because of such individual’s race, color, religion, sex, or national origin.”** A plaintiff alleging a viola-
tion of Title VII will most often elect the indirect method of proof' by which the fact-finder must infer
that unlawful discrimination more likely than not motivated the challenged employment action.' If
the plaintiff elects this indirect method of proof, the McDonnell Douglas burden-shifting framework
applies.

The McDonnell Douglas burden-shifting framework, which practitioners derived from the case of
McDonnell Douglas Corp. v. Green,"” proceeds in three stages. First, the plaintiff/employee is required
to establish a prima facie case of discrimination.'® This burden is minimal; the plaintiff/employee
need only offer evidence that: (1) he/she is in a protected class;" (2) he/she was qualified for the posi-
tion sought (in the case of failure to hire/promote) or met the employer’s legitimate expectations (in
the case of termination or discipline); and (3) similarly situated employees were treated differently or
the adverse action was taken under circumstances giving rise to an inference of discrimination.”
Assuming the plaintiff/employee establishes a prima facie case of discrimination, the burden then
shifts to the defendant/employer, who at this second stage of proof must offer some legitimate, non-
discriminatory reason for the challenged employment action.” This is a burden of production, not
one of proof.” Thus, at this stage, the defendant/employer need only articulate a reason for the chal-
lenged employment action and need not convince the trier of fact that this was the real reason for the
challenged action.” If the defendant/employer satisfies this burden of production, the burden shifts
back to the plaintiff/employee, who at the third and final stage must prove by a preponderance of the
evidence that the defendant/employer’s reason is a pretext for unlawful discrimination.* The plain-
tiff/employee maintains the ultimate burden of persuading the trier of fact that unlawful

13. See discussion infra Part III.

14.42 U.S.C. § 2000e-2(a)(1) (2012).

15. A plaintiff may also proceed with the direct method of proof. See Sinio v. McDonald’s Corp., No. 04 C 4161, 2007 WL
869553, at *7 (N.D. Ill. Mar. 19, 2007) (“The direct method of proving unlawful discrimination requires that the plaintiff offer
evidence [that] . . . if believed, proves that the employer’s actions were motivated by discriminatory intent without reliance
on inference or presumption.”). The direct method of proof, however, is difficult to sustain, and therefore plaintiffs rarely
elect this method. See infra Table 1 (demonstrating that only three of forty-four cases surveyed involved direct evidence of
discrimination).

16. DeBiasi v. Charter Cnty. of Wayne, 537 F. Supp. 2d 903, 921 (E.D. Mich. 2008).

17. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

18. Id.

19. In the case of some reverse discrimination claims, the plaintiff must instead prove that background circumstances
demonstrate that the defendant is the unusual employer who discriminates against the majority. Only some jurisdictions
require that reverse discrimination plaintiffs demonstrate “background circumstances” in order to establish a prima facie
case. See Charles A. Sullivan, Circling Back to the Obvious: The Convergence of Traditional and Reverse Discrimination in Title VII
Proof, 46 WM. & MaRryY L. Rev. 1031, 1065-71 (2004) (discussing the origins of the “background circumstances” requirement
and its adoption and rejection by various courts).

20. McDonnell, 411 U.S. at 802.

21. Id.

22.1d. at 803.

23. Id. at 804.

24. Id.
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discrimination more likely than not motivated the challenged employment action.” Evidence that the
employer’s proffered legitimate, nondiscriminatory business reason for the challenged action is
unworthy of belief, otherwise known as proof of “pretext,” may be sufficient indirect evidence to
infer discrimination.” If, either at the outset of the case or at the second stage of the McDonnell Doug-
las burden-shifting framework, the employer does not dispute that the employment decision was
race, ethnicity, or gender-based but instead asserts that the action was taken pursuant to an affirma-
tive action plan (“AAP”), rather than proceeding to the third stage of proof (or immediately in the
case of an employer who admits this at the outset), the court will require the defendant/employer to
prove the validity of the AAP by meeting the standards set out in United Steelworkers of America v.
Weber?” and Johnson v. Transportation Agency.*

In Weber, an employer passed over a white steelworker was for a union training program that
reserved half of the available training slots for black steelworkers.” In upholding the voluntary, race-
based affirmative action plan against a Title VII challenge, the Supreme Court declared that, notwith-
standing the general prohibition on the consideration of race in making employment decisions, Title
VII does permit employers to voluntarily adopt affirmative action plans that seek to eliminate tradi-
tional patterns of racial segregation in the workplace.* To do so, however, the employer must first
satisfy the predicate burden of proving that there is a “manifest racial imbalance” in the composition
of the workforce.® After satisfying this burden, the employer must then demonstrate that it under-
took such affirmative action in a manner that does not “unnecessarily trammel the interests of the
[nonminority] employees.”?* The Johnson Court affirmed this standard and broadened the permis-
sible scope of voluntary AAPs to include gender in addition to race.®

Within the context of this existing legal landscape, federal courts have begun to adjudicate Title VII
claims, challenging employers’ efforts to improve workplace diversity. These challenges largely have
been in the form of reverse discrimination cases brought by white and/or male employees, asserting
that their employers’ interest in workplace diversity caused the employer to unlawfully consider

25. Id. at 807.

26. Id. at 806; see also Plumb v. Potter, 212 F. App’x 472, 479 (6th Cir. 2007) (“[Plaintiff] can show pretext . . . by showing
that the proffered reason had no basis in fact; . . . did not actually motivate the [employer’s] conduct; or . . . was insufficient
to warrant the challenged conduct.”).

27. See United Steelworkers of America v. Weber, 443 U.S. 193, 208 (1979) (addressing the use of voluntary affirmative
action to cure a racial imbalance in the employer’s workforce).

28. Johnson v. Transportation Agency, 480 U.S. 616, 627 (1987) (extending to gender the principles announced in Weber).
See also United States v. Brennan, 650 E.3d 65, 94 (2d Cir. 2011) (recognizing that “[t]he Supreme Court has explicitly stated
that the ‘affirmative action” defense . . . is properly raised at the second step of the McDonnell Douglas framework”).

29. Weber, 443 U.S. at 198-99.

30. Id. at 208.

31. Id. In Weber the manifest imbalance was established by proving that despite a local labor force that was 39% black, the
composition of the skilled workforce at Kaiser was only 1.8% black. Id. at 198-99.

32. Id. The Court found that the plan did not unnecessarily trammel the interests of nonminorities because it did not
“create an absolute bar to the advancement of white employees.” Id. at 208. The Court further noted that the plan was
permissible because it was only a temporary measure “not intended to maintain racial balance, but simply to eliminate a
manifest racial imbalance.” Id. The Weber standard is analogous to the equal protection strict scrutiny standard applicable
to race-conscious action pursuant to a voluntary AAP, and courts have often treated such claims arising under both Title VII
and equal protection the same. See, e.g., Murray v. Vill. of Hazel Crest, No. 06 C 1372, 2011 WL 382694, at *2 (N.D. Ill. Jan. 31,
2011) (observing that “the standards for proving discrimination that apply to Title VII are essentially the same as those ap-
plicable to [equal protection] employment discrimination claims”). Thus the Weber/Johnson and equal protection standards
can fairly be considered together when evaluating the legitimacy of an employer’s voluntarily-adopted AAP.

33. Johnson, 480 U.S. at 641-42. Johnson was denied a promotion by his employer, who defended the selection of a wom-
an on the ground that the employer was operating pursuant to a voluntary AAP designed to cure the gender imbalance of
its workforce. Id. at 619-24. The imbalance was proven with evidence that none of the positions in the job category sought
by Johnson were held by a woman. Id. at 636. The voluntary AAP adopted to cure this imbalance satisfied the requirement
that it not “unnecessarily trammel the rights of [other] employees” by not setting aside any particular number of positions
for women, but fixing both long- and short-term goals for improving the gender representation of the workforce and only
permitting the consideration of gender, among other qualifications, in selecting for the position. Id. at 637-38.
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Within the context of this existing legal landscape,
federal courts have begun to adjudicate Title VII
claims, challenging employers’ efforts to improve
workplace diversity. These challenges largely

have been in the form of reverse discrimination
cases brought by white and/or male employees,
asserting that their employers’ interest in
workplace diversity caused the employer to
unlawfully consider race, ethnicity, and/or gender
in hiring, termination, and/or promotion decisions.

race, ethnicity, and/or gender in hiring, termination, and/or promotion decisions.* These cases have
been considered under the prevailing Title VII standards, including both the McDonnell Douglas and
the Weber/Johnson standards.®

lll. Analysis of the Decided Diversity Cases

A search of federal cases challenging workplace diversity efforts identified forty-four cases that
have been decided by federal district and circuit courts since the Supreme Court’s seminal decision
approving of the interest in student body diversity in higher education in Grutter v. Bollinger.** Of
these cases, twenty-two were decided favorably to defendant employers, and nineteen were decided
favorably to plaintiff employees, with three having mixed results.”” While these statistics appear to
offer barely better than even odds of an employer successfully defending its workplace diversity
efforts against a Tile VII challenge, a closer analysis reveals that workplace diversity efforts are, in
fact, substantially likely to withstand challenge under Title VII when employers properly structure

34. Only four of the forty-four diversity cases identified did not involve a reverse discrimination challenge.

35. Some have also been considered under equal protection, but for the reasons previously discussed, these cases can be
analogized to those considered under the Title VII Weber / Johnson standard. See supra note 32.

36. Grutter v. Bollinger, 539 U.S. 306 (2003); see infra Table 1. A note on methodology: these cases were identified by
conducting a Westlaw search of employment discrimination cases involving challenges to or defenses of ostensibly race/
ethnicity- or gender-conscious action on the basis of the employer’s interest in workplace diversity. Because of the overlap
between the legal standards applicable to cases involving AAPs under both Title VII and equal protection, as discussed
supra note 32, equal protection cases were included in this analysis if they involved race/ethnicity- or gender-conscious ac-
tions challenged or defended on the basis of the employer’s interest in workplace diversity. Cases challenging employment
actions that were not alleged to arise from or defended at least in part on the basis the employer’s interest in workplace
diversity were not included. Multiple cases involving the same parties were counted only once. This analysis considers only
those cases decided after the Supreme Court’s decision in Grutter v. Bollinger, because that case marks an important point in
the Court’s diversity jurisprudence. See supra note 10. This research was conducted in and only covers the time period from
June 2003 through March 2014. Several cases have been decided since this time, but they do not alter the general findings
and conclusions offered here. See infra notes 52 and 54.

37. See infra Table 1. This simple quantitative analysis does not account for any selection bias arising from cases settled
before decision.
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these efforts. Of the twenty-two cases decided favorably to defendants, eighteen involved challenges
to diversity plans that were adjudicated under the McDonnell Douglas standard. Of the nineteen cases
favorable to plaintiffs, fifteen involved challenges to voluntary AAPs, which are often adjudicated
under the Weber/Johnson standard.®

Table 1: Outcomes of Federal Cases Challenging Workplace Diversity

Plaintiff Defendant Mixed
Favorable Decision 19 22 3
AAP 15 3 2
Diversity Plan 4 19 1
Direct Evidence 2 (both AAP) 0 1
McDonnell Douglas 8 (5 AAP) 18 1
Weber/Johnson 3 0 1
Other 6 4 3

Several general observations may be drawn from these cases. First, employers must sustain a high
burden of proof when defending workplace diversity efforts that involve the explicit consideration of
race, ethnicity, and/or gender—which are often adopted pursuant to an AAP designed to remedy a
manifest imbalance in the employer’s workforce—whereas employers face a relatively low burden of
proof when defending workplace diversity efforts that do not explicitly consider race/ethnicity or
gender in decision-making. Employers must often defend the former under the rigorous Weber/John-
son standard, which requires proof of a manifest imbalance in the workforce and proof that the plan
does not unnecessarily trammel the interests of non-minorities.*” Under the McDonnell Douglas bur-
den-shifting framework, the employer is required only to demonstrate some legitimate, nondiscrim-
inatory business reason for the challenged action; the burden of proving unlawful discrimination
rests on the plaintiff.** This difference produces a disparity in an employer’s likelihood of success
when defending workplace diversity efforts against a Title VII challenge.

The cases of Finch v. City of Indianapolis** and Mlynczak v. Bodman* are instructive. Finch involved
several white police officers who challenged the City of Indianapolis’s promotion of three African
American police officers out of rank order as unlawful under Title VIL.* Rather than denying that the deci-
sions were race-based, the city attempted to defend the decisions by pointing to a prior consent decree
requiring that black candidates comprise at least twenty-five percent of appointments to officer training
until parity was reached in the workforce.* The problem, however, was that the consent decree required

38. See id. Not all of the cases involving AAPs were decided under the Weber/Johnson standard. Some were decided
under the McDonnell Douglas test (often under the assumption that the AAP constituted direct evidence of discrimination),
and still others were decided under equal protection. Nevertheless, all invoked a more substantial burden of proof on the
defendant employer to justify the use of race, ethnicity, and/or gender in the challenged employment decision than would
otherwise be required under the McDonnell Douglas standard where the defendant does not concede to race, ethnicity or
gender-based decision-making.

39. See supra notes 32-33 and accompanying text.

40. See supra note 21.

41. Finch v. City of Indianapolis, 886. F. Supp.2d 945 (S.D. Ind. 2012).

42. Mlynczak v. Bodman, 442 F.3d 1050 (7th Cir. 2006).

43. Finch, 886. F. Supp. 2d at 952-53. The officers also challenged this employment action under the Equal Protection
Clause, but the court’s analysis of these two claims relies on the same evidence and similar legal burdens insofar as the
requirement to offer both predicate proof of a remedial justification for the implementation of a voluntary AAP and to dem-
onstrate that the plan does not inflict undue harm to the interests of whites. Id. at 974-77.

44.Id. at 956.
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the city to take affirmative steps to increase only the recruitment and hiring of minority officers; not their
promotion.* Applying the Weber/Johnson standard, the Court declined to accept the prior consent decree as
avalid AAP supporting the challenged promotion decisions. Instead, the court required the city to establish
a separate predicate under the Weber/Johnson standard for the race-based promotion decisions.* Finding
that the city could not satisfy the high burden of proof required to validate the AAP as it related to the pro-
motion decisions, the court granted summary judgment to the plaintiffs.*”

The outcome was very different in Mlynczak.*® In Mlynczak, white plaintiffs challenged hiring and pro-
motion decisions favoring women and minorities made pursuant to an AAP designed to promote work-
place diversity. In Mlynczak, however, the employer did not concede that its promotion decisions were
based on the race, ethnicity, and /or gender of the candidates.* Rather, the employer asserted that the AAP,
although designed to promote diversity, focused only on expanding the pool of candidates for hiring and /
or promotion and explicitly prohibited decision-makers from basing hiring and / or promotion decisions on
the forbidden characteristics of race, ethnicity, and/or gender.® The court, therefore, did not subject the
employer to the high burden under Weber/Johnson of establishing the validity of the AAP. Instead, the court
only required the employer to proffer some legitimate, nondiscriminatory business reason for the chal-
lenged promotion decisions under the McDonnell Douglas standard.”* The employer was readily able to
meet this standard by demonstrating the superior qualifications of the chosen candidates, notwithstanding
the fact that they were all women and/or minorities.*

As these two cases demonstrate, an employer is less likely to prevail in a Title VII challenge to a work-
place diversity plan when the court imposes the higher burden of proof under Weber/Johnson.>® Conversely,
an employer is more likely to prevail when the employer is subject only to the McDonnell Douglas standard
and is able to demonstrate that, notwithstanding an interest in improving workplace diversity and even
race, ethnicity, and gender-conscious actions such as expanded and targeted recruitment,* the employer
can defend the challenged employment action on the basis of some legitimate, nondiscriminatory business
reason unconnected to the candidate’s race, ethnicity, and/or gender.

Another general observation that can be drawn from this analysis of the decided diversity cases is
that even cases subject to the McDonnell Douglas standard are not immune from Title VII liability if
they involve explicitly race/ethnicity or gender-based employment decisions. In other words, it is the
fact that an employment action is impermissibly race/ethnicity or gender-based—and not necessar-
ily that it is taken pursuant to an AAP rather than styled as a workplace diversity plan—that makes

45. 1d. at 955-56.

46. Id. at 960 (requiring separate proof of a manifest imbalance regarding promotions to sustain the plan).

47.1d. at 976 (noting only a “carefully designed” AAP can be sustained as valid and finding that the defendant employed
an AAP “with no tie to any perceived past discrimination, no analysis of the present effects of any past discrimination, no
evaluation of its necessity as a remedial measure, and no careful consideration of its impact on white candidates passed
over for promotion”).

48. See Mlynczak v. Bodman, 442 F.3d 1050 (7th Cir. 2006).

49. Id. at 1058.

50. Id. at 1058-59.

51.1d. at 1058.

52. Id. at 1059; see also a later case not included in survey of cases but related to an included case, Garofalo v. Village of
Hazel Crest, 754 F.3d 428 (7th Cir. 2014) (affirming summary judgment for the employer where the plaintiff’s claim turned
on the relative qualifications” of the candidates).

53. This is true even when those efforts are styled as, or defended on the basis of, an interest in diversity. See, e.g., Decorte
v. Jordan, 497 F.3d 433, 441 (5th Cir. 2007) (affirming a jury verdict in favor of white plaintiffs challenging a diversity plan
and finding it was not error for the trial court to treat the diversity plan as an invalid AAP because it was focused on achiev-
ing a desired racial balance within the workforce and took race-based action to achieve that goal).

54. See discussion infra Part III; see also a later case not contained in the survey of cases, Brown v. Delaware River Port
Auth., 10 F. Supp.3d 556, 566 (D. N.J. 2014) (granting summary judgment to the employer on the plaintiff’s claim challeng-
ing the employer’s efforts to expand the diversity of candidates in the hiring pooling finding such efforts did “not support
[an] inference of discriminatory intent”).
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An employer is less likely to prevail in a Title VII
challenge to a workplace diversity plan when
the court imposes the higher burden of proof
under Weber/Johnson.

the action vulnerable to liability under Title VII. Although those cases involving general policies or
practices of promoting workplace diversity that were subject to review under the McDonnell Douglas
standard were much more likely to withstand challenge than those involving AAPs and adjudicated
under the Weber/Johnson standard (eighty-two percent decided favorably to defendant/employer
under McDonnell Douglas versus the seventy-five percent of decisions involving race/ethnicity- or
gender-conscious AAPs that were decided unfavorably to the defendant/employer under Weber/
Johnson),” there were cases in which courts held employers liable for discrimination even under
McDonnell Douglas if their diversity efforts involved race/ethnicity- or gender-based decision-mak-
ing.”® Most of these cases turn on whether the plaintiff can demonstrate that the employer’s legiti-
mate, nondiscriminatory business reason for the challenged employment action is a pretext for
unlawful discrimination.” Consequently, ensuring that the reasons for employment decisions are
well-supported in fact, even when they are not race/ethnicity- or gender-based, can substantially
improve the likelihood of success in defending those decisions against a Title VII challenge.

IV. Developing Legally Defensible Workplace Diversity Efforts

In addition to these general observations, there are several discrete observations that are also wor-
thy of note and that offer some practical guidance to legal employers, particularly law firms, on how
to structure legally-defensible workplace diversity efforts. The sections below address several prac-
tices that law firms (among other employers) commonly adopt as a part of their workplace diversity
efforts. These sections assess the likelihood of success in defending these practices against Title VII
challenges based on the decided diversity cases. These sections also offer suggestions about how best
to structure these practices to maximize their defense under Title VII and minimize the risk of
employer liability associated with these workplace diversity efforts.

55. See supra Table 1.

56. See, e.g., Clements v. Fitzgerald’s Miss., Inc., 128 F. App’x 351, 352-53 (5th Cir. 2005) (finding employer liable under
Title VII McDonnell Douglas standard where no evidence black woman was more qualified than the white male the em-
ployer was contractually obligated to hire); Sinio v. McDonald’s Corp., No. 04 C 4161, 2007 WL 869553, at *13-16 (N.D. IIL
Mar. 19, 2007) (denying summary judgment in part to the defendant/employer and finding that the plaintiff could proffer
direct evidence of discrimination based on: (1) the suspicious timing of the employer’s actions in terminating the plaintiff
and replacing her with a black employee, (2) the systematically better treatment of black employees, and (3) the implausi-
bility of the employer’s asserted reason for termination); Groesch v. City of Springfield, No. 04-3162, 2006 WL 3842085, at
*6—16 (C.D. IIL. Dec. 29, 2006) (finding triable issues of fact, notwithstanding diversity interests, as to whether the reasons for
disparate treatment of black and white officers in granting retroactive seniority upon rehiring was pretext for discrimination
where circumstantial evidence included statements made in support of disparate treatment of an officer because of his race,
additional evidence that the decision was made because of the officer’s race, and evidence demonstrating that favorable
treatment could have been given to white officers without impairing the interest in diversity), rev’d on other grounds, 635
F.3d. 1020 (7th Cir. 2011).

57. See supra note 56.
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A. AAPs

Standards may obligate employers, including law firms, to maintain AAPs or employers may volun-
tarily adopt AAPs because of a commitment to diversity.® Courts can order AAPs along a continuum
ranging from set aside programs, as in Weber, to expanded outreach and recruitment programs, as in
Mlynczak, with varying degrees of legal proof and defensibility associated with each, as outlined above.
Regardless of whether employers formally designate them as AAPs, employment policies or practices
that involve the explicit consideration of race, ethnicity, and/or gender in making employment decisions
in an effort to achieve an increased numerical representation of women and/or minorities in the work-
force must satisfy the very high Weber/Johnson burden of proof and are the least likely to be sustained
against challenge.”” AAPs, however, that merely involve expanding outreach to and recruitment of women
and/or minorities, regardless of whether the impetus is to cure a manifest imbalance in the workforce or
simply to promote diversity, are likely to be subject to the relatively low burden of proof under the McDon-
nell Douglas standard and, as a result, courts are more likely to sustain them.*

B. Tying Compensation to Diversity Goals

The practice of tying executive or partner compensation to institutional diversity goals, while some
within the legal profession promote it, carries some danger of liability under Title VIL®! In particular,
employers can incur liability if courts view these compensation practices as impermissibly injecting the
unlawful consideration of race, ethnicity, and/or gender into an employer’s decision-making processes.
In Frank v. Xerox Corp.,*> Xerox adopted a balanced workforce initiative (BWF) to “insur[e] that all racial
and gender groups were proportionately represented at all levels of the company.”® Black employees
sued Xerox alleging that the BWF resulted in unlawful discrimination against black employees, who were
determined to be overrepresented in certain job categories.* In reversing summary judgment for the
employer, the Fifth Circuit held that the BWF was an AAP, and the court also held that, unless the Xerox
could prove the BWF was a valid AAP, evidence that Xerox operated pursuant to the BWF in making the
challenged employment decisions would constitute direct evidence of unlawful discrimination.®® The
court further held that courts can consider evidence that employers evaluated and compensated

58. Alaw firm, or another legal employer, may be obligated to maintain an AAP if it is a “government contractor,” as de-
fined in Executive Order 11,246, subject to oversight and reporting by the Office of Federal Contract Compliance Programs
(OFCCP). 41 C.FR. § 60-2 (2014).

59. Notably, three of the four cases decided under the Weber/Johnson standard among those surveyed were decided in
favor of the plaintiffs, and three-quarters of the cases challenging AAPs were decided favorably to plaintiffs. See supra Table
1. The burden under Weber/Johnson arguably has been increased under Ricci v. DeStefano, making voluntary AAPs even less
defensible. See United States v. Brennan, 650 F.3d 65, 134—40 (2d Cir. 2011) (reversing and remanding the decision of the dis-
trict court finding the AAP valid under the Weber / Johnson standard in order to apply the additional requirements of Ricci in
determining whether the AAP is valid).

60. AAPs that do not involve the explicit consideration of race, ethnicity, and/or gender in decision-making, and do not
seek to achieve a particular numerical representation within the workforce, are more likely to be sustained under the Mc-
Donnell Douglas burden. See, e.g., Mlynczak v. Bodman, 442 F.3d 1050, 1058-59 (7th Cir. 2006) (affirming summary judgment
for the employer where the AAP was only designed to expand the pool of candidates, not permit race/gender preference
in hiring or selection).

61. The ABA and others have called for law firms to tie diversity management to partner compensation in an effort to
ensure adequate accountability for improving workplace diversity. See, e.g., PRESIDENTIAL DIVERSITY INITIATIVE & A.B.A,,
DIVERSITY IN THE LEGAL PROFESsION: THE NEXT STEPS 16 (2011), http:/ /www.americanbar.org/content/dam/aba/admin-
istrative /diversity /next_steps_2011.authcheckdam.pdf (acknowledging with approval that “some law firms have begun
to tie employees” compensation to their demonstrated commitment to diversity in recruiting, mentoring, and work assign-
ments); Roy Strom, Strengthening the Business Case for Diversity, Ca1. Law. (2012), http://www.chicagolawyermagazine.
com/Archives/2012/07 /Business-Case-For-Diversity.aspx (indicating that a client request for production inquired wheth-
er outside counsel was willing to “tie a portion of your compensation to achieving diversity staffing commitments”).

62. Frank v. Xerox Corp., 347 F.3d 130 (5th Cir. 2003).

63.1d. at 133.

64. Id. Xerox was one of the four cases surveyed that did not involve a reverse discrimination challenge. See supra note 34.

65.1d. at 137. See supra note 15.
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The practice of tying executive or partner
compensation to institutional diversity goals,
while some within the legal profession
promote it, carries some danger of liability
under Title VII.

managers on how well they complied with the goals and objectives of the BWF in determining whether
Xerox managers likely operated pursuant to the BWF in making the challenged employment decisions.®
Thus, the practice of tying management performance evaluations and /or compensation to numerical hir-
ing goals increased Xerox’s exposure to liability under Title VII by providing evidence supporting the
plaintift’s claim that Xerox unlawfully considered race, ethnicity, and/or gender when making the chal-
lenged employment decisions.

Holding managers accountable for supporting the employer’s diversity commitment and evaluating
them on that basis is not per se unlawful, however. For example, in Coppinger v. Wal-Mart Stores, Inc.,” the
white, male plaintiff alleged that Wal-Mart engaged in unlawful discrimination when it promoted a His-
panic female over him.* In support of his claim of pretext under the third stage of the McDonnell Douglas
burden-shifting framework, he asserted that, despite Wal-Mart’s assertions that the woman chosen had
superior qualifications, Wal-Mart’s diversity policy and practices were the real reason for his non-selec-
tion.* He pointed in particular to two aspects of Wal-Mart’s diversity policy as motivating the unlawful
promotion decision: (1) diversity placement goals, and (2) the evaluation of managers on their good faith
efforts to support diversity.”’ As to the latter, the plaintiff asserted that managers” evaluations were based,
in part, on their achievement of the diversity placement goals.” However, in rejecting this evidence as
proof of pretext, the court reasoned that, “[a]lthough ten percent of a manager’s job evaluation was based
on attending one annual diversity event,” the plaintiff presented no evidence that managers were
“influenced by [the diversity] policies” in making the challenged employment decisions.”

As these cases demonstrate, while tying executive performance and compensation to workplace
diversity efforts is not per se unlawful under Title VII, doing so may carry an increased risk of liabil-
ity for the employer if an employee can demonstrate that the incentives under the compensation
policy caused a decision maker to impermissibly consider race, ethnicity, and/or gender when mak-
ing a hiring, promotion, or termination decision. Therefore, employers should take care to evaluate
and compensate managers only with respect to those aspects of the employer’s workplace diversity
efforts that do not involve tangible employment actions, such as participating in diversity events,

66. Id. Recall that the burden of proof under McDonnell Douglas requires only that the plaintiff prove unlawful discrimi-
nation more likely than not motivated the challenged employment practice. See supra note 25.

67. Coppinger v. Wal-Mart Stores, Inc., 2009 WL 3163211 (N.D.Fla.,2009); see also Bajor v. Wal-Mart Corp., No. 08-12401,
2010 WL 779240, at *6-8 (E.D. Mich. Mar. 8, 2010) (granting summary judgment to the employer on a reverse discrimination
claim, finding no evidence that managers had their bonuses reduced for failing to meet diversity goals).

68. Coppinger, 2009 WL 3163211, at *1-2.

69. Id. at *6.

70. Id.

71.1d. at *6-7.

72.1d.
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diversity mentoring, or other diversity activities, rather than tying compensation directly to the
achievement of numerical diversity hiring or promotion goals.

C. Affinity Groups/ERGs

Affinity Groups, or Employee Resource Groups (ERGs), are an increasingly common feature of
workplace diversity efforts.”” These programs often serve as a valuable resource for both employer
and employees and generally will not subject employers to Title VII liability in the absence of some
other proof of discriminatory conduct by the employer.” However, if ERGs operate as a pathway to
leadership, they should be open to all employees, lest they increase an employer’s risk of liability
under Title VII for failing to provide equal access to resources bearing directly on employees” oppor-
tunities for advancement and promotion.”

D. Diversity Statements

The most common practice among employers committed to workplace diversity is publication of
a diversity statement. Employers often print and publish these statements in various forms that are
made available to both internal and external audiences.” Although Title VII cases often cite these
diversity statements in challenging workplace diversity efforts, they are very unlikely to constitute
proof of unlawful discrimination in the absence of a direct connection between the diversity state-
ment and the challenged employment action.”” In fact, courts will most likely subject diversity state-
ments that are neither the relevant decision-maker’s creation nor connected to the challenged
employment action to the “stray remarks” doctrine under Title VII and cannot serve as the basis for
legal liability.”® Moreover, courts have viewed general statements in support of diversity favorably as
a demonstration of the employer’s commitment to equal opportunity, rather than as evidence of an
employer’s discriminatory intent.” Consequently, diversity statements standing alone present very
little, if any, risk of legal liability under Title VII.

73. See Deborah L. Rhode, From Platitude to Priorities: Diversity and Gender Equality in Law Firms, 24 GEo. J. LEGAL ETHICS
1041, 1069 (2011).

74. Compare Moranski v. Gen. Motors Corp., 433 E.3d 537, 54142 (7th Cir. 2005) (holding that a failure to permit a Chris-
tian affinity group was not unlawful where no religious groups permitted); Filozof v. Monroe Comm. Coll., 583 E. Supp.
2d 393, 403-04 (W.D.N.Y. 2008) (finding that providing minorities and women with faculty development opportunities
was “de minimis” and did not constitute disparate treatment), with Sinio v. McDonald’s Corp., No. 04 C 4161, 2007 WL
869553 (N.D. Ill. Mar. 19, 2007) (finding existence of African American employee resource group, when combined with
other evidence of more favorable treatment of African Americans, sufficient to raise triable issue of fact on Asian American
employee’s disparate treatment claim).

75. See Sinio, 2007 WL 869553 (finding that the existence of an African American employee resource group, which was
designed to help them achieve promotions, could support Asian American employee’s claim for disparate treatment).

76. Examples include diversity statements on the employer’s webpage, diversity brochures that might be distributed to
prospective employees and others, and some employers even produce diversity reports containing detailed information
about the employer’s efforts to promote workplace diversity. All of these would qualify as “diversity statements.”

77. See, e.g., Johnson v. Metro. Gov’t of Nashville, 502 F. App’x 523, 535 (6th Cir. 2012) (“[S]tatements reflecting a desire
to improve diversity do not equate to direct evidence of unlawful discrimination.”); Bissett v. Beau Rivage Resorts, 442 F.
App’x 148, 152-153 (5th Cir. 2011) (finding that a diversity policy did not support an inference of discrimination where the
policy stated that the employer “’values diversity and considers it an important and necessary tool that will enable [the
employer] to maintain a competitive edge,” and that the employer ‘is committed to maintaining a workforce that reflects the
diversity of the community’”).

78. See, e.g., Mlynczak v. Bodman, 442 F.3d 1050, 1057-58 (7th Cir. 2006) (finding that comments not connected to hiring
nor made by a decision maker were insufficient to establish discrimination); but see Murray v. Vill. of Hazel Crest, No. 06 C
1372,2011 WL 382694, at *4—6 (N.D. Ill. Jan. 31, 2011) (holding that statements by the mayor that he wanted an African Amer-
ican promoted and more diversity in his administration generally, when combined with evidence of an AAP and testimony
that race was considered in the decision making, were sufficient to constitute direct evidence of unlawful discrimination.)

79. See Groesch, 2006 WL 3842085 at *11 (“Having a racially diverse [workforce] is a worthy goal.”); Bullen v. Chaffinch,
336 F. Supp. 2d 342, 348 (D. Del. 2004) (“[A] generalized effort to achieve more minority representation in the [workforce] .
.. may be admirable.”).
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E. Tiebreakers

Given the permissive use of race as a “plus factor” in the college and university admissions con-
text, including an effort to increase student body diversity as recognized by the Supreme Court in
Grutter, the question is often posed whether Title VII permits such plus factor or “tiebreaker” consid-
erations in the employment context.* An analysis of the decided Title VII diversity cases suggests
that explicit consideration of race, ethnicity, and/or gender in making employment decisions, unless
done pursuant to a valid AAP, carries a substantial risk of liability under Title VII and may only be
permissible outside the context of an AAP, if at all, as a tiebreaker when two candidates are virtually
indistinguishable.®'

In structuring hiring and selection processes, therefore, it is important to ensure that, unless
employment decisions are being made pursuant to a valid AAP, decision makers refrain from consid-
ering race, ethnicity, and/or gender in selecting candidates for hire or promotion. Instead, such deci-
sions should be made on the basis of objective and /or subjective considerations about the candidates’
relative credentials and qualifications.®> When selection decisions are made on these bases, they are
most likely to withstand challenge under Title VIL.*¥ This is because, even when selection decisions
are based on nominal differences in credentials or qualifications or even entirely subjective consider-
ations, courts are loathe to second guess the decisions of employers when they involve no apparent
consideration of such impermissible factors as race, ethnicity, or gender.®* This limitation on the
explicit consideration of race, ethnicity, and/or gender in the hiring/selection process can be contrasted
with the explicit consideration of race, ethnicity, and/or gender in the recruitment process.

F. Targeted Recruitment & The “Rooney Rule”

Although formal AAPs often require targeted recruitment of and outreach to women and minority
applicants, these efforts are also common features of less formal workplace diversity programs.® To the

80. See Cynthia Estlund, Taking Grutter to Work, 7 GREEN Bag 2D 215, 219 (2004) (suggesting that employers could defend
race-conscious hiring based on business justifications); but see Rhode, supranote 73, at 1068-69 (questioning “how far [the
Grutter] rationale would extend to employment contexts”).

81. See Mlynczak, 442 F.3d at 1054 (“Race or sex may be considered only in the unlikely event that two candidates are so
equally qualified that there is no other meaningful distinction between them.”); but see Dietz v. Baker, 523 E. Supp. 2d 407
(D. Del. 2007) (denying summary judgment to the defendant where a triable issue existed as to whether it may use race
as a “plus factor” to support operational need and whether its use was narrowly tailored); White, 2006 WL 769753, at *2-3
(finding the employer not entitled to summary judgment where the human resources manager advised an HR employee
that she should hire a qualified female if the opportunity arose and told another manager to hire a female applicant over a
more highly qualified male).

82. Overly subjective considerations may operate to the disadvantage of women and minorities in the selection process,
thus giving rise to disparate impact and/or disparate treatment claims, and so ought to be limited in their use. See Dukes v.
Wal-Mart, Inc., 509 F.3d 1168, 1180 (9th Cir. 2007) (finding that subjective criteria for promotion and compensation decisions
could support liability for disparate impact), rev’d on other grounds, 131 S. Ct. 2541 (2011).

83. See Plumb v. Potter, 212 Fed. Appx. 472 (6™ Cir. 2007) (affirming summary judgment for employer finding that plain-
tiff’s “subjective belief that he was more qualified .[...] is insufficient to demonstrate pretext.”); Maples v. City of Columbia,
No. 3:07-3568-CMC-JRM, 2009 WL 483818 at *8 (D. S.C. Feb. 23, 2009) (finding that where plaintiff asserts job qualifications
that are “similar or only slightly superior to those of the person [ ] selected, the promotion decision remains vested in the
sound business judgment of the employer”).

84. See Opsatnik v. Norfolk S. Corp., No. 06-81, 2008 WL 763745, at *10 (W.D. Pa. 2008) (“[W]e do not sit as a super-
personnel department that reexamines an entity’s business decisions.” (quoting Brewer v. Quaker State Oil Refining Corp.,
72 E.3d 326, 332 (3d Cir. 1995) (alteration in original) (internal quotation marks omitted))).

85. See 41 C.ER. § 60-2 (2014) (requiring affirmative recruitment plans); see also supra note 27 and accompanying text
(discussing voluntary recruitment efforts).
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The Rooney Rule works to increase diversity because
it allows teams to expand the pool of candidates
from which they select coaches, but it is lawful
because ultimately the teams select coaches on the
basis of their credentials and not their color.

extent that these recruitment and outreach efforts are aimed at ensuring that women and minority candi-
dates are well represented among those considered for hiring and promotion opportunities, they are
among the most legally defensible practices when plaintiffs challenge them under Title VIL®

In fact, law firms encourage most often the targeted recruitment and outreach practice as a part of the
legal profession’s commitment to diversity.*” It is also a practice that, while it carries minimal legal risk, can
generate demonstrable results when implemented effectively. One of the most frequently cited examples
of the efficacy of targeted recruitment and outreach from diversity hiring programs is the National Foot-
ball League’s (NFL) “Rooney Rule.”® The Rooney Rule was adopted by the NFL in 2003 in response to
public criticism about the dearth of minority head coaches in the league.* The Rooney Rule requires that
NFL teams target minority coaches for recruitment and in particular mandates that all teams interview at
least one minority candidate for each head coaching position.”® Observers have credited this effort with
increasing the number of minority head coaches from one in 2002 (just before the rule was adopted) to an
all-time high of eight in 2011.” This recruitment and hiring effort has not come at the expense of talent.”
The Rooney Rule works to increase diversity because it allows teams to expand the pool of candidates
from which they select coaches, but it is lawful because ultimately the teams select coaches on the basis of
their credentials and not their color.”

Some observers have even expressly encouraged legal employers to adopt the Rooney Rule as a part of
their own workplace diversity efforts.”* Expanding the pool of candidates to include more women and

86. See Mlynczak, 442 F.3d at 1053-54, 1061 (finding that an AAP that expanded the employer’s applicant pool but did not
permit preference in hiring was not sufficient to establish discrimination); see also Rogers v. Haley, 421 F. Supp. 2d 1361, 1366
(M.D. Ala. 2006) (“[W]hile ADOC may have operated an ‘expanded’ recruitment program [...] there is no evidence that it
has operated a program that excluded [...] white applicants”).

87. See supra note 5.

88. See, e.g., N. Jeremi Duru, Call in the Feds: Title VI As a Diversifying Force in the Collegiate Head Football Coaching Ranks,
2 WAKE FoREesT J.L. & PoL’y 143, 148-49 (2012) (touting the success of the NFL's Rooney Rule in increasing the diversity of
head coaches); see also Brian W. Collins, Tackling Unconscious Bias in Hiring Practices: The Plight of the Rooney Rule, 82 N.Y.U.
L. Rev. 870, 870 (2007) (explaining the basis for the Rooney Rule’s “uncharted success”). The Rooney Rule is so named for
Pittsburgh Steelers” owner Dan Rooney, who was its driving force. See Duru, supra, at 147-48.

89. See Duru, supra note 88 at 143. This was seen as a particularly troubling phenomenon given the significant concentra-
tion of minority players (seventy percent) in the league. Id. at 147.

90. Id. at 143.

91.Id. at 148-49 (“[T]he rule has been more effective in expanding NFL head coaching opportunities than any other equal
opportunity initiative in league history.”).

92. Five of the eight minority head coaches in the league as of 2011 had made Super Bowl appearances in the previous
five years. Id. at 148.

93. Id. at 149.

94. Allegheny Cnty Bar Ass'n, Could a Variation of the NFL's Rooney Rule Work for Law Firms?, Law. ]. 1 (2012).
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racial/ethnic minorities would allow legal employers to identify both more diverse candidates and pos-
sibly those with a broader range of talents, skills, and abilities than might otherwise be identified when
relying on narrow recruitment strategies. Selecting candidates from among this expanded pool on the
basis of their unique skills, abilities, experiences, and perceived contributions, rather than on the basis of
prohibited characteristics, such as race, ethnicity, or gender, is what helps shield the decision from legal
liability.”® This results in a win-win for legal employers, who are able to expand their diversity while also
minimizing the risk of legal liability for their diversity efforts.

V. Conclusion

The legal profession has long been committed to ensuring the diversity of the profession. Recent devel-
opments in the law of diversity demonstrate that we ought to spend less time debating the “why” of this
commitment and focus more attention on “how” we pursue diversity within the profession. Challenges
to workplace diversity efforts, particularly in the form of reverse discrimination suits, have been rising.
Drawing on recent lower court cases, we can better understand the risks posed by some practices and the
defensibility of other practices. Applying these insights, we can ensure that legal employers” workplace
diversity efforts will not only aid in advancing the diversity of the profession but also, if necessary, with-
stand legal challenge.

'Y Y Y
Selecting candidates from among this expanded
pool on the basis of their unique skills, abilities,
experiences, and perceived contributions, rather
than on the basis of prohibited characteristics,
such as race, ethnicity, or gender, is what helps
shield the decision from legal liability.

95. See DeBiasi v. Charter Cnty. of Wayne, 537 F. Supp. 2d 903, 922 (E.D. Mich. 2008) (crediting defendant’s assertion
that the woman selected was more qualified than plaintiff, and reasoning that, “in the case in which there is little or no
other probative evidence of discrimination, to survive summary judgment the rejected applicant’s qualifications must be so
significantly better than the successful applicant’s qualifications that no reasonable employer would have chosen the latter
applicant over the former”) (quoting Bender v. Hecht’s Dep’t Stores, 455 F.3d 612, 627 (6th Cir. 2006)); Jones v. Bernanke, 493
F. Supp. 2d 18, 31 (D.D.C. 2007) (finding that the plaintiff had not even offered a prima facie case of discrimination where,
notwithstanding the allegations by the plaintiff that he was more qualified than the woman chosen, “this [was] a situation
in which the defendant chose between two equally qualified candidates,” and therefore the plaintiff did not raise any infer-
ence of discrimination).
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Diversity and Inclusion:
Transformative Steps Toward a
More Inclusive Profession

Sharon E. Jones
CEO, Jones Diversity Group LLC

As a profession, we’ve seen some successes in our diversity and inclusion efforts but we are

far from reaching our goals. Sometimes it feels like we’ve reached a plateau or hit stalemate.
Where do we go from here? One of the foremost experts on diversity in the legal profession
reviews the most current diversity trends in the profession and points out the vital next steps if
we are to see continued success.

l. Introduction

diversity and inclusion in the legal profession and to examine where we go from here. The short

answer is that we have accomplished a great deal over the last twenty years; but we have many
miles to go before we can say we have reached our goal of creating a diverse legal profession with inclusive
law firm, government, and corporate legal cultures. In this article, I review the current trends on diversity
in the legal profession and identify several next steps for continued progress.

G s we approach 2020, it is a good time to examine the progress that has been made with respect to

First, let’s define the terms. As I use the term in this article, “diversity” refers to a variety of dimensions
of difference including, race, ethnicity, age, gender, religion, gender identity, gender expression, sexual ori-
entation, and so forth. We often view diversity as numbers-focused (i.e., how many diverse people work
here?). Inclusion, on the other hand, refers to the culture of the organization and whether it is a workplace
environment that values diversity and provides equal opportunity for success for all employees. Having
diverse people in your workplace does not mean your workplace is inclusive. To determine whether your
workplace is inclusive, you need to examine whether there are disparities in advancement, leadership
roles, hiring, attrition, compensation, employee satisfaction, sponsorship, and other aspects of your organi-
zation’s culture.

Il. Current Trends: Race & Ethnicity

All things being equal, we would expect the legal profession to mirror our broader society. Moreover, as
lawyers and officers of the court, we should expect our profession to mirror the people we serve—namely,
a diverse population that is becoming more diverse with each year that passes. It is important that the pro-
fession reflect the diversity of the population in order to maintain the appearance of fairness, propriety, and
the higher ethical values to which our profession aspires.
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Law firm hiring of minority associates has
closely followed law school enrollment rates
over the last few years.

Minority law school enrollment continues to increase,' but blacks and Latinos are underrepresented
relative to their representation in the general population.” Asians, on the other hand, are overrepresented
relative to their representation in the population.?

Law firm hiring of minority associates has closely followed law school enrollment rates over the last
few years. According to the 2015-2016 NALP Directory of Legal Employers, the percentage of associates of
color in law firms was 22.0% and the percentage of partners of color was 7.5%.* Women of color made up
2.6% of all partners.® These percentages have trended up in the last few years, but the rate of increase has
been extremely slow.®

Before I leave this topic, | want to address the population demographics of our country to provide some
context for the progress I described above. The United States is projected to be more than 50% people of
color by 2043.” In light of the rapidly increasing diversity of society as a whole, the legal profession’s slow
progress is even more surprising and somewhat perplexing.

lll. Current Trends: Gender

The gender trends share some similarities and some significant differences with the race and ethnicity
demographic data. For example, women represent approximately 36.0% of the legal profession—signifi-
cantly less than their percentage of the population as a whole (50.8%) and less than their law school
graduation rate (47.3%).* In 2015, law firm hiring generally correlated with law school graduation rates, as
44.7% of associates were women.’ Clearly, women have achieved a critical mass at the lower rungs within
law firms. Their situation changes drastically when you consider that only 21.5% of partners are women
(including both equity and non-equity partners).'

1. Diversity in Law School: [D Minority Enrollment at ABA-Approved Law Schools, Law School Admissions Coun-
cil, http:/ /www.lsac.org/jd/diversity-in-law-school /racial-ethnic-minority-applicants /minorities-in-legal-education-
statistics (showing that minority enrollment increased from 25,753 total minority students in 2000-2001 to 34,584 total
minority students in 2013-2014).

2. See NALP Diversity Infographic: Minority Graduates, NALP Directory of Legal Employers, http://www.nalp.org/
uploads/Membership /DiversityInfographic-Minorities.pdf.

3.1d.

4. See Press Release, Nat'l Ass'n for Law Placement (NALP), Women, Black/African-American Associates Lose
Ground at Major U.S. Law Firms (Nov. 19, 2015), http:/ /www.nalp.org/lawfirmdiversity_nov2015.

5.1d.

6. 1d.

7. See Press Release, U.S. Census Bureau, U.S. Census Bureau Projections Show a Slower Growing, Older, More Di-
verse Nation a Half Century from Now (Dec. 12, 2012), https://www.census.gov/newsroom/releases/archives/popula-
tion/cb12-243.html.

8. See American Bar Association, Commission on Women in the Profession, A Current Glance at Women in the Law
(May, 2016), http:/ /www.americanbar.org/content/dam/aba/marketing /women/current_glance_statistics_may2016.
authcheckdam.pdf.

9. See Press Release, supra note 4, at 3.

10. Id. at 2.
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These stereotypes affect whether a white male
partner or manager may decide to invest in a
female or minority lawyer.

Women of color represent 2.6% of all law firm partners."! Women of color have faced significant chal-
lenges in large law firms and in the legal profession. The challenges of both race and gender have more
than an additive negative effect—it is more similar to an exponential negative effect. This effect is called
intersectionality. Special attention must be given to women of color within any diversity and inclusion
initiative given the intersectionality of gender and race/ethnicity.

IV. Remaining General Challenges

With this statistical backdrop, it is no surprise that women and racial and ethnic minorities still face
challenges to full inclusion in the legal profession. Feelings of psychological and physical isolation are
common for women at the highest levels of the profession where there is no critical mass, just as these
feelings are prevalent for racial minorities at all levels in the profession. Feelings of isolation are a likely
explanation for some of the attrition we find in law firm environments. Persisting misconceptions may
explain attrition rates: such as stereotypes regarding lack of competence (for racial and ethnic minorities)
and lack of commitment (for women and racial and ethnic minorities). These stereotypes affect whether a
white male partner or manager may decide to invest in a female or minority lawyer. Some may view these
stereotypes as rebuttable, but only a great deal of hard work and unconscious bias awareness education
can eliminate these stereotypes.

V. Next Steps

Below I outline the nine transformative steps that we can undertake to make our workplaces—and our
profession—more diverse and inclusive:

No. 1: Messaging

Change the messaging about diversity and inclusion from focusing solely on the business case to focus-
ing more on social and racial equality and better solutions.

At the beginning of 2000, diversity proponents argued persuasively that diversity would create more
business for law firms as it had for corporations—particularly consumer-oriented Fortune 500 corpora-
tions."? The argument was that these large and well-paying clients were insisting on diverse legal teams
for a variety of reasons, including: to mirror their corporate legal departments; to be consistent with their
company philosophies; and, to create better results in their legal matters. If law firms met these increased
diversity-related client demands, they could expect to receive more legal work from those clients. The
focus on the business case was an argument based on interest convergence: if all lawyers in the firm
would benefit from this new and highly profitable business, it should be easy to develop consensus to
support diversity as a business development strategy.

11.Id. at 4.
12. Molly McDonough, Demanding Diversity, ABA JourNAL, Mar. 28, 2005, http:/ /www.abajournal.com/magazine/
article/demanding_diversity.
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Change the messaging about diversity and
inclusion from focusing solely on the business
case to focusing more on social and racial
equality and better solutions.

Fifteen years later, we know there have been many successes for the “business case” for diversity, but
there has also been tension as some corporations have moved slowly. Further, the “business case” is not
relevant to some areas of practice (e.g., small and middle market, privately-held corporations; private
equity firms, etc.). This reality has left some law firms in a quandary.

In my view, while the business case for diversity remains a good argument, it should no longer be the
only argument for why diversity and inclusion is good for your organization and the profession. I have
become convinced that we should continue to argue that it is important to have a profession and a work-
place that mirrors society at large and, as the United States becomes more diverse, our workplaces need
to shift as well. Similarly, I think the research that argues that diverse people create better solutions when
you have complex problems to solve is overwhelming. This research should be used to persuade others
regarding the value of diversity and inclusion initiatives.”

You will note that I continue to use the term inclusion when speaking about diversity. As we learned at
the beginning of the last decade, when there is a focus on diversity without a corresponding focus on
inclusion, it results in “churning.” Churning refers to organizations that hire and fire at the entry to fourth
year levels but never move people through the pipeline to leadership roles. Focusing on inclusion is
designed to reduce the “churning” of diverse lawyers and to advance diverse lawyers over time.

No. 2: Internal Disparities

With knowledge of the statistics and trends I described above, look for racial/ethnic and gender dis-
parities in all facets of legal operations and strive to eliminate them.

One of the easiest ways to discern how inclusive your organization is for women and racial and ethnic
minorities is to review your organization’s data against your internal white male data. For example, look
to see if there is a disparity in your attrition rate. What most organizations find is that the attrition rate for
minorities and women is higher than the rate for white males. If you find that type of disparity, you want
to consider what structures, both informal and formal, within your organization promote the higher attri-
tion rates. Do you rely only on informal mentoring as a means to integrate new employees into your
organization? Do women and minorities develop these mentoring relationships informally? If not, you
may need to employ a more formal mentoring strategy. Attrition may be an issue for your organization
overall, but there should be no racial or gender disparity. Such a disparity will significantly impede your
progress to become more diverse and inclusive.

13. See, e. 8., SCoTT E. PAGE, THE D1FFERENCE: HOW THE POWER OF DIVERSITY CREATES BETTER GROUPS, FIRMS, SCHOOLS
AND SOCIETIES, (3rd ed. 2007).
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Are there racial and ethnic or gender disparities in promotion or advancement? If so, you may need to
focus on the components of the culture which impact promotion. The work assignment system (more
tully discussed below) and the mentoring/sponsorship system are two components which often impact
promotion and advancement. Your goal will be to eliminate any such disparities.

Often, as you begin to focus on disparities in your organization’s internal structure, decisions will be made
to improve the system overall. While I applaud general improvements that make your organization more
efficient and an employer of choice, it is still important to track disparity and to eliminate it wherever it exists.

No. 3: Mentoring

Teach diverse lawyers the unwritten rules of the profession so they will be equipped to compete effec-
tively in the law firm/corporate legal environment of the twenty-first century.

All organizations have unwritten rules. Unwritten rules are not found in the employee handbook or in
the procedures manual or the orientation handbook. They are best learned through conversation with
knowledgeable individuals within the workplace. These unwritten rules explain the actual expectations
of the organization and how one does certain things. They also identify the key players within the organi-
zation and how to get things done. Most people learn the unwritten rules from their mentors, siblings or
parents. Many times diverse lawyers are first-generation lawyers whose family and friends may not be
sources of the unwritten rules. If the mentoring system is not working or the diverse lawyers do not
understand that they need to initiate mentoring relationships, they may fail to learn the unwritten rules
and then make mistakes from which they may find it difficult to recover."*

No. 4: Work Assignment

Focus on the disparities in the quality and quantity of work that diverse lawyers receive as compared
to white male lawyers.

Within the law firm environment, the assignment system is one of the primary structural components
that requires close analysis in order to address racial, ethnic and gender disparities. Many firms would
describe their assignment system proudly as a “free market” and one where the best lawyers survive and
thrive (i.e., “survival of the fittest”). As such, the firm is often unwilling to make any adjustments to this
assignment system. One way to demonstrate the problems with the current purported “free market” sys-
tem is to compare the quantity and quality of work that women and minority associates receive to the
quantity and quality of work that white male associates receive. When you do this, you often find that
when work is plentiful, diverse lawyers may be busy, but the complexity of their work assignments does
not increase over time. For example, you may see diverse lawyers move from document production to
document production as opposed to seeing their assignments get progressively more difficult. This lack
of work quality creates a junior lawyer who cannot compete with another junior associate who has been
receiving work assignments of progressively greater difficulty.

The situation is the same when work is scarce. When work is scarce, diverse lawyers generally suffer
with not receiving the quantity of billable work they need to meet firm requirements and to meet their
development needs. Billable hours are a proxy for professional skill development over time. When an
associate’s billable hours fall behind those of his or her peers, he or she is likely to be unable to compete
from a performance standpoint.

14. See genemlly LAURA SABATTINI & SARAH DINOLFO, CATALYST, UNWRITTEN RULES: WHY DOING A GOOD JoB MIGHT
Nort B ENouGH (Matthew Kuhrt, 2010), http:/ /www.catalyst.org/system/files /unwritten_rules_why_doing_a_good_
job_might_not_be_enough.pdf.
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Diverse associates often complain of not receiving the quality or quantity of work needed to develop and
to meet the firm’s billable hours requirement.” Therefore, they choose to leave or they are asked to leave.
White males generally do not suffer from these weaknesses in the assighment system. A firm’s inclusion
initiative will not be successful until the firm also deals with disparities in the work assignment system.

No. 5: Transparency

Argue on behalf of transparency in the disclosure of equity partner numbers and all metrics which
allow firms to track disparity.

Data and access to data are tools for tracking disparities in the profession. Access to data allows an
organization to benchmark against its competitors as well as against pipeline metrics such as law school
graduation rates. At one point, NALP sought to get data from law firms regarding the percentage of
women and racial and ethnic minorities who were equity partners; but it faced significant pushback from
law firms that did not want to release this data. There are a number of important reasons why this data
should be released from a diversity and inclusion perspective. One indicia of inclusion of the profession is
the percentage of diverse individuals in leadership roles. Equity partners are the leaders and owners of
their firms. Within that position often resides most of the firm’s decision-making power. If you cannot get
access to that data, you cannot fully examine the inclusiveness of the profession. Focusing on the com-
bined partnership number misrepresents the percentage of diverse lawyers in these leadership roles. We
all know that the percentages of diverse equity partners will be considerably lower than the total partner
numbers. As a champion for diversity and inclusion, when in doubt, vote in favor of transparency. We will
not solve the problems we cannot see. A principle in favor of transparency allows us to find problem areas
and to work to eliminate them.

No. 6: Look Behind the Numbers
Refuse to acquiesce to “numbers-driven” decisions when the playing field is uneven.

We have discussed above the lurking gender and racial disparities within many law firm assignment
systems. These work assignment systems create an uneven playing field for diverse lawyers who often
have a difficult time getting the quality and quantity of work needed—even when he or she first joins a
tirm. With that structural inequity as a foundational matter, it is important not to go along with decisions
that are purely numbers-driven. Consider this hypothetical: Paul, an African American male associate, is
not profitable and has not been profitable the entire three years that he has been with the firm. The firm
needs to reduce the number of associates that it has in Paul’s department and these decisions are being
made on a “numbers basis” only. As such, Paul must leave because he is the least profitable of all associ-
ates. It sounds fair and race neutral until you compare the quality of the work Paul has received with that
of his peers. You also need to compare the quantity of the work received. If you find racial or gender dis-
parities in the assignment system, it is unfair to use the results of that biased system for your decision-
making process.

No. 7: Bias Training

Diversity and inclusion awareness education/unconscious bias training, for both lawyers and staff, is
essential for progress.

For many years, corporate America has been annually providing diversity and inclusion training to its
employees at all levels in an effort to create a more inclusive culture. For many in the legal profession,

15. See, e.g., Richard H. Sander, The Racial Paradox of the Corporate Law Firm, 84 N.C. L. Rev. 1755, 1801 (2006),
http:/ /papers.ssrn.com/sol3/papers.cfm?abstract_id=947606.
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diversity and inclusion awareness education/unconscious bias training is still a new concept. Although it
may be new to many; it is essential. Through diversity and inclusion training, firms can provide messag-
ing about the goals of diversity initiatives and create a common language for employees so that people
can engage in productive discussions about diversity and inclusion and the challenges that arise. It is
important to include both lawyers and staff in such training for a variety of reasons: (1) people do not
operate in silos and lawyers and staff need to cooperate to create effective teams; (2) an entire firm'’s partici-
pation underscores the importance of the training and the diversity initiative; (3) firms can use the training
to create a common language and understanding within the firm’s culture with respect to diversity and
inclusion; and (4) staff can significantly impact whether a culture feels inclusive for diverse lawyers.

No. 8: Suppliers and Vendors
Include supplier/vendor diversity programs within your diversity and inclusion initiative.

Firms should include suppliers and vendors in their diversity initiatives. Corporate America has had
such programs for many years. The legal profession is behind in this effort. It is important to fully align
the firm to be diverse and inclusive in all aspects and purchasing is just another aspect of the law firm’s
operations. The types of vendors and suppliers that should be covered include court reporters, document
managers, outsourced staffing, paper suppliers, accounting services, and so forth. By including suppliers
and vendors, firms can achieve two objectives—they can distinguish themselves as organizations that
“walks the talk,” and align themselves with many of their corporate clients.

No. 9: Individual Change Agents

Individual lawyers need to be willing to act as change agents for diversity within their firms, their vol-
unteer legal organizations, and the broader profession.

To be a successful proponent of diversity and inclusion in the legal profession, one has to be willing to
be a change agent. This is a cultural change initiative, and it requires people who see themselves and are
seen by others as change agents. Change agents are willing to disrupt the status quo and to put forth novel
ideas. They are able to craft persuasive arguments to support their positions. One might start out simply
by asking how any decision looks through a diversity and inclusion lens, or ask to see the data by race or
gender to be certain there are no disparities. This approach can be widely applied—within law firms, bar
associations, and boardrooms—in order to address the disparities we observe within the profession as a
whole.

VI. Conclusion

As we become more diverse as a nation and as our economies on the world stage become more inter-
connected, it is even more important to be multicultural in our approach and inclusive in our actions. In
his Letter from a Birmingham Jail, Martin Luther King, Jr. wrote: “Injustice anywhere is a threat to justice
everywhere. We are caught in an inescapable network of mutuality, tied in a single garment of destiny.
Whatever affects one directly, affects all indirectly.”® As a profession and a nation, we must recognize that
all individuals in our country and profession are tied together in this “single garment of destiny.”"” We
cannot have any part of our national community not fully represented within our profession.

16. Letter from a Birmingham Jail, Martin Luther King, Jr. (Apr. 16, 1963), https://www.africa.upenn.edu/Articles_
Gen/Letter_Birmingham.html.
17.1d.

92 eeee ||ILP Review 2017



Frase The Lines . .. We're All In
This Together

Sidney K. Kanazawa
Partner, McGuireWoods LLP

Great attorneys unite. They do not divide. Yet in our current culture, the role of lawyers within
—and their value to - society has changed so that too often we are only adversaries rather than
mediators or consensus builders. If we are able to build ties across lines of difference, this can
benefit our clients, our profession, our society and ourselves. Here, Kanazawa explains just how
that could happen and why we ought to try to do it.

l. Introduction

e changing perception of lawyers is challenging our place in society. From the lofty perch of
“guardians of the law,”! lawyers have fallen to a point where only twenty-one percent of the public
believes lawyers, as a profession, have high or very high honesty and ethics (by comparison, more

than eighty-five percent of the public thinks nurses, as a profession, have high or very high honesty and
ethics).2

It was not always this way, and it need not continue this way.

In 1952, the media accused Senator Richard Nixon of using campaign funds for personal purposes, and
Nixon was struggling to retain his position as the Vice Presidential candidate on the Dwight D. Eisen-
hower Republican Presidential ticket. To regain his credibility with the American people, Senator Nixon
went on television and delivered his famous “Checkers Speech” in which he justified his actions by rely-
ing, in part, on a legal review of his expenses by a law firm, Gibson Dunn & Crutcher.?

1. The change in the perception of lawyers and their role in society is not just external. It is internal as well. The change is
reflected in the evolving Preamble to the American Bar Association’s Model Rules of Professional Responsibility. The 1908
Preamble to the ABA Cannons of Professional Ethics (last modified in 1963) emphasizes the role of lawyers in providing
stability to the courts and democratic self-government by dispensing justice in a manner that gives the public “absolute
confidence in the integrity and impartiality of its administration.” The 1908 Preamble also notes that the “maintenance of
justice pure and unsullied . . . . cannot be so maintained unless the conduct and motives of the members of our profession
are such as to merit the approval of all just men.” CANONS OF PROFESSIONAL ETHICS 1 (AM. BAR Ass'N 1908), http:/ /www.
americanbar.org/content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf (last visited September 25,
2016). There is no mention of clients in the 1908 Preamble. Similarly, the 1969 Preamble to the ABA Model Code of Profes-
sional Responsibility emphasized the role of lawyers in protecting the rule of law. “Lawyers, as guardians of the law, play
a vital role in the preservation of society. The fulfillment of this role requires an understanding by lawyers of their rela-
tionship with and function in our legal system.” MoDEL CODE OF PROF'L RESPONSIBILITY 6 (AM. BAR Ass’N 1980), http://
www.americanbar.org/content/dam/aba/migrated/cpr/mrpc/mcpr.authcheckdam.pdf (last visited September 25, 2016).
Again, there is no mention of clients. By contrast, the current Preamble to the Model Rules of Professional Conduct empha-
sizes a lawyer’s representation of clients and diminishes a lawyer’s role in maintaining justice to that of a public citizen. The
current Preamble begins with the sentence, “A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for the quality of justice.” The concept of a law-
yer playing “a vital role in the preservation of society” which “requires an understanding by lawyers of their relationship
to our legal system” does not appear until the thirteenth paragraph of the 13 paragraph current Preamble. MODEL RULES OF
ProFESSIONAL CONDUCT 3 (AM. BAR Ass'N 1983), http:/ /www.americanbar.org/groups/professional_responsibility /pub-
lications/model_rules_of_professional_conduct.html (last visited Aug. 9, 2016). Our own vision of our role has changed
from primarily playing “a vital role in the preservation of society” to primarily “a representative of clients.”

2. See Honesty/Ethics in Professions, GALLUP (Dec. 6, 2015), http:/ /www.gallup.com/poll /1654 /honesty-ethics-profes-
sions.aspx.

3. See Richard M. Nixon “Checkers Speech,” The History Place: Great Speeches Collection, http:/ /www.historyplace.com/
speeches/nixon-checkers.htm (last visited Aug. 9, 2016).
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As a society, we have changed. We
live among a divided citizenry at
war with each other.

In 1954, Boston attorney Joseph Nye Welch, in televised hearings, stopped the rabid anti-communist
crusade of Senator Joseph McCarthy with his impromptu defense of a young lawyer (Fred Fisher) who
worked for Welch'’s firm and had once been a member of the National Law Guild. Welch’s simple words
caused the audience to applaud and turned public opinion against Senator McCarthy: “Until this moment,
Senator, I think I never really gauged your cruelty or your recklessness [...] Let us not assassinate this lad
further, Senator. You have done enough. Have you no sense of decency, sir? At long last, have you left no
sense of decency?”*

Today, can you imagine any politician calling on a lawyer to regain his credibility with his or her voters?
Can you imagine any lawyer having the gravitas to stop a crusading Senator with an impromptu defense
of another lawyer in the middle of Senate hearing?

Indeed, in 2015, when New Jersey Governor Chris Christie retained Gibson Dunn & Crutcher to inves-
tigate and clear Governor Christie of any wrongdoing in the George Washington Bridge lane-closing
scandal, the $8 million spent on the law firm and its “unorthodox approach” of overwriting witness inter-
view notes resulted in a judge slamming the investigation for its “opacity and gamesmanship.”> The law
firm’s involvement gave Governor Christie no net gain in credibility before his constituents.

As a society, we have changed. We live among a divided citizenry at war with each other. We identify
with our own silo communities and see other silo communities as dangerous to our nation. A recent Pew
Research poll found our nation more divided than ever—ninety-two percent of Republicans are politi-
cally to the right of the median Democrat and ninety-four percent of Democrats are politically to the left
of the median Republican; twenty-seven percent of Democrats and thirty-six percent of Republicans view
the other party as a “threat to the Nation’s well-being.”® We do not just disagree. We completely distrust
the other side and consider them our enemy and our country’s enemy.

On college campuses, there is an increasing tendency to listen only to those with whom we agree and
to not tolerate those with whom we disagree.” We live in different worlds yet demand that the world con-
form to our vision of the world.

4. McCarthy-Welch Exchange (“Have You No Sense of Decency”), American Rhetoric: Top 100 Speeches, http:/ /www.ameri-
canrhetoric.com/speeches/welch-mccarthy.html (last visited Aug. 9, 2016).

5. Kate Zernike, Judge Faults Firm’s Failure to Keep Notes in Christie Bridge Investigation, N.Y. TimEs, Dec. 16, 2015, http://
www.nytimes.com/2015/12/17 /nyregion/judge-faults-firms-failure-to-keep-notes-in-christie-bridge-investigation.
html?_r=0.

6. Political Polarization in the American Public, Pew Research Center (June 12, 2014), http://www.people-press.
org/2014/06/12/political-polarization-in-the-american-public/.

7. See Catherine Rampell, Liberal Intolerance is on the Rise on America’s College Campuses, WasH. Post (Feb. 11, 2016),
https:/ /www.washingtonpost.com/opinions/liberal-but-not-tolerant-on-the-nations-college-campuses /2016 /02 /11 /079
e8e8-d101-11e5-88cd-753e80cd29ad_story.html; see also Greg Lukianoff & Jonathan Haidt, The Coddling of the American Mind,
Tue AtLanTIC (Sept., 2015), http://www.theatlantic.com/magazine/archive/2015/09/the-coddling-of-the-american-
mind/399356/.
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Il. Public Perception
The public’s view of our profession also has rightfully changed.

In the early 1970s, the Watergate scandal shattered public faith in the role of lawyers as “guardians of
the law” and vital to the preservation of society. In an effort to reelect a Republican President, twenty-one
lawyers, including the President of the United States, planned and later tried to cover-up a criminal break-
in of the Democratic National Headquarters. These lawyers willfully broke the law rather than uphold the
rule of law and shook the entire nation into demanding higher ethics from lawyers.®

In 1977, the U.S. Supreme Court’s decision to open the door to lawyer advertising bolstered the image
of self-interested greed among lawyers.” Lawyers were now free to be merchants in the business of law
and could advertise their partisan prowess for clients-rather than their role in upholding the rule of law.
This simultaneously gave rise to the unique phenomenon of lawyer jokes in the United States and the
empirically unsupported perception that lawyers are all greedy."

The broadly-televised O] Simpson case in the 1990’s underscored a related perception that justice was
for sale and the perception that those who could afford justice could purchase it, again undermining the
view of lawyers as upholding the rule of law."

Atticus Finch in the popular 1960 book and 1962 movie To Kill a Mockingbird epitomized the positive
image of lawyers, and these events and others tarnished that image.

What we do as lawyers has not changed. We are agreement-makers. We cross “enemy” lines and draft
agreements that create mental constructs, which help our clients and others work cooperatively together
in the present and future. We work with legislators and regulators to agree on societal rules and apply
those rules in a manner that smooths the path for future development and growth. In litigation, we find
ways to mend seemingly intractable tears and somehow seal agreements in ninety-eight percent of the
cases filed.”” In the two percent of cases we take to trial, we present evidence and arguments to encourage
the trier of fact to see the picture of justice in our heads and agree with our version of the story. Indeed, the
entire litigation process is an agreement to a process by which we can all-winners and losers—finally put
a dispute behind us. We are agreement-makers. This has not changed.”

8. See Victor Li, Watergate’s Lasting Legacy is to Legal Ethics Reform, Says John Dean, ABA JouRNAL (Mar. 31, 2014), http://
www.abajournal.com/news/article/John_Dean_tells_Techshow_audience_how_Watergate_led_to_legal_ethics_reform/;
see also On-Demand CLE Comes to Minnesota, HENNEPIN LAWYER (Dec. 31, 2014) (noting that mandatory CLE began in Min-
nesota in response to the concern about lawyer ethics in the wake of Watergate).

9. Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

10. See Debra Cassens Weiss, 1980s-era Lawyer Jokes Were Unique to U.S., Sociologist Says, ABA JOURNAL (Mar. 28, 2014),
http:/ /www.abajournal.com/news/article/1980s-era_lawyer_jokes_were_unique_to_us_sociologist_says/; see also Alex
Beam, Greed on Trial, THE ATLANTIC (June, 2004), http:/ /www.theatlantic.com/magazine/archive/2004/06/ greed-on-tri-
al/302957/; see also Paul F. Teich, Are Lawyers Truly Greedy? An Analysis of Relevant Empirical Evidence, 19 TEx. WESLYAN L.
Rev. 837 (2013).

11. See Michael Holtzman, Is Justice for Sale?, AvvoSToRrIEs (Nov. 4, 2015), http://stories.avvo.com/money/is-justice-
for-sale.html; see also Sara Sternberg Greene, Why Don't the Poor Trust Justice? Blame O.]. Simpson, NEwswEEK (Feb. 12, 2016),
http:/ /www.newsweek.com/why-dont-poor-trust-justice-blame-oj-simpson-426072.

12. See Patricia Lee Refo, Opening Statement: The Vanishing Trial, A.B.A. LiTiIGATION ONLINE (2004), http://www.ameri-
canbar.org/content/dam/aba/publishing/litigation_journal/04winter_openingstatement.authcheckdam.pdf.

13. Proponents of “procedural justice” use empirical studies to argue that people do not follow the law because of
any “carrots or sticks” incentives but rather because they believe it is legitimate. This is more than simply being properly
enacted according to the applicable rules. It also means having a dispute resolution system that gives complainants an
opportunity to voice their complaint; processes disputes through a transparent and objective process; treats litigants with
respect; and is staffed by people who are sincere. When these elements are present, empirical studies worldwide indicate
that parties are satisfied and can move forward from disputes of the past, even when the decision is against them. See gener-
ally Tom TYLER, WHY PEOPLE OBEY THE Law (2006). The lawyers’ traditional role of upholding the rule of law consistently
promoted this legitimacy. But, with the current emphasis on representing clients, the lawyer’s role has been distorted into
“winning” for their client without regard to the “procedural justice” that would assure litigants will trust and be satisfied
with the outcome of our dispute resolution system.
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What has changed is how we view ourselves. We have bought into the myth that justice is for sale and
we are in the business of law. Telling ourselves and others that we are warriors and team champions fight-
ing for our clients detracts from our central role as agreement-makers. Warriors are not agreement-mak-
ers. Sports team captains are not agreement-makers. They are by definition dedicated to defeating the
opposition. They draw hard lines between themselves and their enemies. They strategize to undercut and
exploit the weaknesses of their opponents. They train to intimidate and show no mercy for any who stand
in their way. They are focused on their own goals and are hostile to the goals of the opposition. They self-
ishly want to win at the expense of the opposition.

It is difficult to trust someone who is selfishly dedicated to defeating you. You are constantly on guard
and trying to figure out how they are outmaneuvering or cheating you. Consumers perceive used car
salesmen, as merchants, as selfishly dedicated to defeating them. They just want to sell you a car to move
their inventory and make money. They do not care if the car suits your needs or fits your budget. They just
want your money. Warriors are noble for risking their own lives but are no different in their one-sided
objectives.

By contrast, we trust, are open to, and are moved by those who appear to be acting selflessly.

Jerry Buss, the former owner of the Los Angeles Lakers NBA basketball franchise, put together ten
NBA championship teams and fielded championship contender teams in almost every year that the Los
Angeles Lakers were not the NBA champion. At his funeral, one of his business partners, Frank Mariani,
revealed how he did it. Jerry would look at every deal from all sides. If the deal was not fair to all sides, he
would not do it. In fact, in one deal, he agreed to the transaction and decided at the last minute that it
wasn’t quite fair, so he threw in an additional player in the trade to make it fair."* As you can imagine,
people who did business with Jerry Buss were probably more open and less guarded in doing deals with
him. Selflessly thinking of others is disarming.

The movie Invictus dramatizes how Nelson Mandela understood the persuasive and uniting power of
selflessly being a little above the fray when he became President of South Africa. After twenty-seven years
of hard labor and isolation in prison under the apartheid South African government, revenge would be
an understandable reaction when the government released Mandela and when South Africa elected him
President. Instead, Mandela embraced the white Afrikaans sport of rugby and rallied the nation to sup-
port South Africa’s rugby team at the 1995 Rugby World Cup, even though the majority of the country
(and his primary constituency) was black, considered rugby a symbol of the apartheid past, and would
normally root for teams opposed to the all-white (except for one black) South African Springboks team.
Crossing lines that previously divided his country and personally punished him, Mandela worked with
the white Springboks captain, Francois Pienaar, to have the white Springboks team train and befriend
black South African youth across the country. By doing so, the black youth and white Springboks team
began to identify with each other and erase the lines that separated them. In the final game of the 1995
Rugby World Cup, Mandela personally showed his identification with the team and their primary sup-
porters, by wearing the green Springboks cap and shirt when he walked onto the field, as the President of
the host country, for the final match. Eighty percent of the spectators in attendance were white South
African supporters of the Springboks team. Rather than simply reversing the power balance between
whites and blacks, Mandela erased the dividing lines by reaching across and embracing the white com-
munity through a sports and national lens that saw all South Africans as one.

This is what great attorneys do; they unite rather than divide. They put together complicated deals that
address and enhance all parties” wants and needs. They listen and embrace the ideas of others, much like

14. See Ross Pickering, VIDEO: Dr. Buss Memorial in Full, Featuring Speeches from Kobe, Shaq, Magic, Kareem, Phil, Riley,
West, and More, Lakerholicz.com, http://lakerholicz.com/video-dr-buss-memorial-in-full-featuring-speeches-from-kobe-
shag-magic-kareem-phil-riley-west-and-more /2013 /02 /22 (last visited Aug. 9, 2016).
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This is what great attorneys do; they unite
rather than divide.

4

improv artists adept at taking over with a “yes and . . .” attitude that helps move everyone forward.”
Even at trial, they try desperately to understand the trier of fact so that the pictures they paint and the
colors they choose to illustrate their story will resonate with their deciding audience. Great attorneys seek
common ground and an agreement, not division.

This is our essential contribution to society. We remind people of what we have in common. Whether it
is the rules, laws, private agreements, or the social norms and conventions developed through common
law, lawyers use what we have in common to fashion new agreements or put old disputes to rest. Our
power lies not in our weapons or wealth but in our words and the degree to which our words help our
fellow citizens see commonality and agree.

We are not scientists. We do not have the luxury of time to find some evolving “truth.” Our fellow citi-
zens cannot wait for years of research and experimentation to move forward. They need an agreement
now. They need lawyers who can cross lines, listen to the opposition, build trust, and creatively shape
agreements that will allow us to cooperate and put disputes behind us now.

Building trust is foundational.

Every new idea begins as a minority perspective: that the earth is not flat; that sanitation prevents dis-
ease; that women and people of color should have the right to vote; that a certain look or style is beautiful;
and we should treat people as equals. All of these ideas began with just a handful of believers. The major-
ity eventually accepted some of these ideas. Why? Professor William Crano has devoted his professional
life to exploring this question—"how the weak influence the strong, how the minority changes the major-
ity”—and has found:

To be effective, the weaker group must establish a link with the group in power. This is critical
because the majority must accept the outsiders as part of itself, as a part of the in-group, before
it will give them a fair hearing. A minority that fails to be accepted as the in-group is unlikely to
have much chance of moving the larger group. For the minority to influence the majority, it must
persuade the majority that “we’re all in this together, we are part of the larger group.” This is the
first and most critical rule of minority influence.'

We trust those who are like ourselves—people with whom we perceive share our values and principles.

Our greatest statesmen, leaders, and lawyers help us to see commonality where it might not be obvi-
ous, and they find ways to unite us with common values and common principles that build trust and
empathy between people seemingly at odds with each other.

At the beginning of World War II, we experienced two diametrically opposite approaches to dealing
with people in the United States that looked like our enemy, Japan. On the West Coast, West Coast Area
Commander General John L. DeWitt declared, “A Jap is a Jap [...] There is no way to determine their

15. See KELLy LEONARD & ToM YOorTON, LEssoNs FRoM THE SECOND CITY: YES, AND: How IMPROVISATION REVERSES ‘NoO,
But’ THINKING AND IMPROVES CREATIVITY AND COLLABORATION (2015).
16. See WiLL1AM CRANO, THE RULES OF INFLUENCE: WINNING WHEN YOU'RE IN THE MINORITY 55-56 (2012).
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We owe the public more. Our oath of office is not
simply a license to earn money in the business of law.
By pledging to uphold the constitution and the rule of

law, we joined a profession dedicated to keeping our
society together by reminding our fellow citizens of
values and principles we hold in common.

loyalty.” With this sentiment, General DeWitt lobbied for and used President Roosevelt’s Executive Order
9066 to round up and intern 120,000 people of Japanese descent (two-thirds of whom were American-born
US. citizens) in the Western States. All things Japanese and anything that could remotely be used for
espionage or sabotage were confiscated and destroyed. With usually only a day’s notice to pack a single
suitcase for the internment, most of the Japanese lost everything they owned to scavengers and opportun-
ists who paid, at best, pennies on the dollar for the property and businesses of the soon to be incarcerated
Japanese. To General DeWitt, the battle line he drew was appropriate. The Japanese’s losses of liberty and
property were only fitting for these people who looked like the enemy."”

In Hawaii, Military Governor General Delos Emmons drew a different line. He declared, “We must distin-
guish between loyalty and disloyalty among our people,” and risked his career by defying the President and
refusing to intern the 140,000 Japanese in Hawaii (except for around 1,000 potential enemy sympathizers). He
believed trust built trust and set in motion the creation of a nearly all-Japanese 100" Battalion and 442" Com-
bat Regimental Team, which would fiercely battle throughout Europe and became the most decorated mili-
tary unit in U.S. history. To General Emmonts, the line was loyalty to the United States regardless of how one
looked."™

The lines that DeWitt and Emmons drew affected what they saw. Both Generals used the same intelligence
to justify their actions. There were rumors but no documented instances of espionage and sabotage by the
Japanese. General DeWitt (and Attorney General and later Governor and U.S. Supreme Court Justice Earl
Warren) used this absence of espionage and sabotage as proof that it was coming and therefore the internment
was necessary. General Emmons offered the same facts as proof that the Japanese were loyal and that the
United States could trust them.” The difference was simply where they chose to see the lines that divide
people.

17. See generally Densho, http:/ /www.densho.org/ (last visited Aug. 9, 2016); see also The Untold Story: Internment of
Japanese Americans in Hawaii, http:/ /hawaiiinternment.org/untold-story /untold-story (last visited Aug. 9, 2016); Ricu-
ARD REEVES, INFAMY: THE SHOCKING STORY OF THE JAPANESE INTERMENT IN WORLD WaR II (2015); John DeWitt, Densho,
http:/ /encyclopedia.densho.org/John_DeWitt/ (last visited Mar. 25, 2016).

18. See generally Tom Corrman, How Hawart CHANGED AMERICA (2014); see also Facts About the 442nd, 442nd Regi-
mental Combat Team, http://www.the442.0rg/442ndfacts.html (last visited Aug. 9, 2016); Education Center, 100th Infan-
try Battalion Veterans, http://www.100thbattalion.org/ (last visited Aug. 9, 2016); Densho Encyclopedia Delos Emmons,
http://encyclopedia.densho.org/Delos_Emmons/ (last visited Aug. 9, 2016).

19. See CrRANO, supra note 16; see also COFFMAN, supra note 18.
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On April 4, 1968, Robert Kennedy, then a U.S. Senator running for the Democratic Presidential nomina-
tion, landed in Indianapolis, Indiana, for a campaign stop and learned that a white man had shot and
killed Dr. Martin Luther King, Jr. Although his campaign warned him not to make an appearance in a
black neighborhood, Kennedy proceeded directly from the airport to that black neighborhood and stood
on the back of a flat-bed truck to inform the unaware black audience of what he had just learned. He
acknowledged that a white person had shot and killed Dr. King and said, “you could be filled with bitter-
ness, and with hatred, and a desire for revenge. We can move in that direction as a country, in greater
polarization [...] filled with hatred toward one another. Or we can make an effort, as Martin Luther King
did, to understand, to comprehend, and replace that violence, that stain of bloodshed that has spread
across our land, with an effort to understand, compassion, and love. For those of you who are black and
are tempted to [...] be filled with hatred and mistrust of such an act, against all white people, I would only
say that I can also feel in my own heart the same kind of feeling.  had a member of my family killed [...]
he was killed by a white man.”*

In one of the most remarkable impromptu speeches of all time, Bobby Kennedy created a common
bond with all in attendance that cut through the more obvious black and white lines presented. He identi-
tied with his audience and brought them to a higher plane that united all in the memory of the love and
compassion exhibited by Dr. Martin Luther King, Jr. and his own brother John E Kennedy. This act of
statesmanship—of bringing people together rather than dividing them-resulted in calm and no rioting in
Indianapolis.*

As lawyers, when we choose to see ourselves as warriors dedicated to winning for our clients rather
than more detached agreement-makers dedicated to justice for all, there are consequences. As warriors,
we draw hard lines between our friends and enemies. As warriors, we are partisans and are indistinguish-
able from the divided world we live in. As warriors, we promote the interests of our side at the expense of
those who disagree. As warriors, we do not trust the other side and do not expect the other side to trust
us. As warriors, we are skeptical of our opponent’s honesty and ethics and expect our opponent to be
similarly skeptical of our honesty and ethics. We both want to win. And by our partisanship, we both have
diminished credibility with each other and with any third party.

We owe the public more. Our oath of office is not simply a license to earn money in the business of law.
By pledging to uphold the constitution and the rule of law, we joined a profession dedicated to keeping
our society together by reminding our fellow citizens of values and principles we hold in common.

To be more, we need to be more than warriors. We need to be more than cheerleaders or team captains hail-
ing the righteousness of our own team and taunting the illegitimacy of our enemies. To create real social
change, we need to persuade those with whom we disagree. But they will not let down their guard or hear
what we are saying if they and ourselves perceive us as warriors from an opposing side dedicated to defeat-
ing them. When we draw lines that include some but not all of us—e.g., Japs, Muslims, Christians, blacks,
whites, poor, rich-we divide into teams with no empathy or trust for any other team but our own. We can and
must do better. When non-Japanese stand up for Japanese, when blacks stand up for whites, when whites
stand up for blacks, and when the powerful stand up for the weak, they reframe how we see each other and
set the foundation for real change. They erase the lines and remind us that we are all in this together.

20. See Robert F. Kennedy, Remarks on the Assassination of Martin Luther King, Jr., AMERICAN RHETORIC: TOP 100
SPEECHES, http:/ /www.americanrhetoric.com/speeches/rfkonmlkdeath.html (last visited Aug. 9, 2016).

21. Will Higgins, April 4, 1968: How RFK Saved Indianapolis, INDYSTAR, Apr. 2, 2015, http://www.indystar.com/story/
life/2015/04 /02 /april-rfk-saved-indianapolis /70817218/.

[ILP Review 2017 eeee 99



Mentoring Law Students:
A Theoretical Frame and Praxis

Melinda S. Molina
Assistant Professor, Capital University Law School

Mentoring sounds like such a simple thing and the legal profession is full of mentoring programs
for law students and young lawyers. But recent research suggests that the mentoring programs
tailored for law students and lawyers in general my not be particularly effective for those who
are racial or ethnic minorities. Indeed, certain programmatic components may be essential if a
mentoring program targeting racial or ethnic minorities is to have any long-term success.

I. The Need to Mentor Diverse Law Students

aw school is challenging. Students of all backgrounds have trouble acclimating to the rigorous com-

petitive nature of the law school curriculum and environment.! Most law students feel socially iso-

lated by coursework demands coupled with a new academic setting that allows little time for family
and friends.” Diverse law students may experience feelings of social isolation more acutely than their non-
diverse peers. For example, diverse law students are more likely to report feeling socially and culturally
isolated. This isolation has academic consequences. This isolation may often exclude diverse students from
informal networking systems that can help them obtain information about how to function in this new role
and environment.® A lack of diversity in law schools and the legal profession as a whole may make it dif-
ficult to find mentors that can provide guidance and support.

This article has three objectives. The first is to address some of the challenges that diverse law students
face in establishing mentoring relationships. The second is to provide a theoretical framework for under-
standing the value of an effective mentoring relationship. The third is to offer suggestions on how our
academic, legal, and business institutions may develop and support mentoring programs for law students.
The focus on law students—especially diverse ones—is critical to the future of the legal profession. By cre-
ating stronger ties between law students and experienced attorneys, we can create pathways for students
to better adapt and successfully navigate law school.

The United States is becoming more racially and ethnically diverse.* By 2044, no single group will com-
prise a majority in the United States.” The nation’s demographics will represent a prism of Latinos, African
Americans, Asians, Native Americans, whites, and multiracial Americans. Yet people of color continually

1. See e.g.,Todd D. Peterson & Elizabeth W. Peterson, Stemming the Tide of Law Student Depression: What Law Schools Need
to Learn from the Science of Positive Psychology, 9 YALE J. HEALTH PoL’y, L., & ETHICS 358, 377 (2009).

2. See e.g., Meera E. Deo & Kimberly A. Griffin, The Social Capital Benefits of Peer-Mentoring Relationships in Law School, 38
Omnro N.U. L. Rev. 305, 307 (2011); Cathaleen A. Roach, A River Runs Through It: Tapping into the Informational Stream to Move
Students from Isolation to Autonomy, 36 ARriz. L. REv. 667, 675-76 (1994); Celestial S.D. Cassman & Lisa R. Pruitt, A Kinder,
Gentler Law School? Race, Ethnicity, Gender, and Legal Education at King Hall, 38 U.C. Davis L. Rev. 1209 (2005); Ann L. Jijima,
Lessons Learned: Legal Education and Law Student Dysfunction, 48 J. LEcaL Epuc. 524, 524-26 (1998).

3.1d.

4. Sandra L. Colby & Jennifer M. Ortman, Projections of the Size and Composition of the U.S. Population: 2014 to 2060, U.S.
CENsuUs BUREAU 1, 8 (2015), https:/ /www.census.gov/content/dam/Census/library/publications/2015/demo/p25-1143.
pdf (stating that “by 2044, more than half of all Americans are projected to belong to a minority group (any group other than
non-Hispanic white alone); and by 2060, nearly one in five of the nation’s total population is projected to be foreign born”).

5.1d.
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represent only a fraction of attorneys.® This under-representation spans all sectors of the legal profession.
For example, only 7.5% of law firm partners were attorneys of color, and only 2.6% of partners were female
attorneys of color.” In 2014, Judge Diane Humetewa became the first Native American woman ever to serve
on the federal bench and only the third Native American ever to hold such a position.

The dearth of diverse attorneys is troubling, considering the impact it will have on the future diversity
of the profession. Diverse attorneys often cite the lack of mentoring and networking opportunities as a
source of career dissatisfaction that increases turnover and limits professional growth.? In one study, 62% of
female attorneys of color felt excluded from formal and informal networking opportunities, whereas only
4% of white male attorneys reported comparable feelings.” Studies by the Hispanic National Bar Associa-
tion (HNBA) found that Latina lawyers found it challenging to build professional relationships because
they lacked role models, mentors, and access to informal networks.”” The women attributed these chal-
lenges in part to the lack of Latinas in the legal profession." Many of them reported that they were the only
Latina in their workplace.”” This often led to feelings of isolation and “otherness” because no one within
their workplace mirrored their own cultural values or norms."”

Many Latina lawyers painfully remembered law school as a daunting and arduous experience.** Most
felt isolated and marginalized as one of the few Latinas in their law schools. They also believed that they
were at a competitive disadvantage because they did not have access to information that was critical to
adapting to and navigating law school. As one study participant put it, “I performed much better in law
school and in employment when I had a trusted mentor which understood my circumstances, my back-
ground and my perspective. I was able to trust and confide in that person and ask important questions,
when I'lacked that resource. I didn’t ask and therefore was not informed.”"* Several women attributed their
negative experiences to their law schools’ failure to provide mentoring opportunities. As one Latina attor-
ney stated, “We’re not doing anything to support them. Or we're doing very little. It's hard enough to get
students into law school, but then to lose them is a crime.”*®

These challenges require that our academic, legal, and business institutions implement and support
mentoring programs. Law firms and businesses that embrace our nation’s changing demographics reap
the benefits of a diverse and inclusive workforce that is better prepared to deal with an increasingly global
marketplace. A more diverse profession may also lead to better access to legal services in underrepresented
communities, which often face cultural and linguistic barriers.

There is some evidence that in recent years law schools are admitting more diverse students.” Law

6. See Lawyer Demographics Year 2015, A.B.A. (2015), http:/ /www.americanbar. org/content/dam/aba/administrative/
market_research/ lawyer-demographics-tables-2015.authcheckdam.pdf.

7. Women and Minorities at Law Firms by Race and Ethnicity - New Findings for 2015, NAT'L Assoc. FOR LAW PLACEMENT (Jan.
2016), http:/ /www.nalp.org/0116research. Moreover, almost one in five offices reported no minority partners and almost
47% reported no minority women partners. Id.

8. Liane Jackson, Minority women are disappearing from BigLaw--and here’s why, ABA JouRNAL (Mar. 1, 2016, 12:15 AM),
http:/ /www.abajournal.com/magazine/article/minority_women_are_disappearing_from_biglaw_and_heres_why.

9. Visible Invisibility: Women of Color in Law Firms, A.B.A. 10 (2006), http://www.americanbar.org/content/dam/aba/
migrated/women/woc/visible_invisibility.authcheckdam.pdf.

10.J1LL L. CRUZ & MELINDA S. MOLINA, FEW AND FAR BETWEEN: THE REALITY OF LATINA LAWYERS 8 (2009), http:/ /hnba.
com/wp-content/uploads/2015/02/Latina-Commission-Publication.pdf [hereinafter 2009 HNBA Commission Study]; see
also JiLL L. CRUZ, MELINDA S. MOLINA & JENNY RIVERA, LA VOz DE LA ABOGADA LATINA: CHALLENGES AND REWARDS IN SERVING THE
Pustric INTEREST 10-11 (2010), http:/ /hnba.com/wp-content/uploads/2015/02/La-Voz.pdf [hereinafter 2010 HNBA Commis-
sion Study].

11. 2009 HNBA Commission Study, supra note 10, at 8.

12.1d. at 9.

13. Id.

14.Id. at 35.

15. Id. at 43—44.

16. Id. at 35.

17. See A.B.A. Sec. of Legal Educ. & Admissions to the B., Statistics: Ethnic/Gender Data: Longitudinal Charts, First Year

[ILP Review 2017 eeee 101



A more diverse profession may also

lead to better access to legal services in
underrepresented communities, which often
face cultural and linguistic barriers.

schools should strive to provide the resources that will help all students—especially diverse ones—success-
fully navigate the pathways to success. An opportunity to build and develop effective mentoring relation-
ships is just one component of the types of resources that law students should be afforded.

Il. A Theoretical Frame: Defining a Mentoring Relationship

Scholars have defined mentoring as a dyadic collaborative relationship between an experienced indi-
vidual (mentor) and a less experienced individual (mentee).”® This definition is important for several rea-
sons. It reminds us that mentoring is about a relationship that must be cultivated, and it requires active
participation by both parties.

lll. Professional Development

Mentors facilitate the acculturation, academic performance, and career progress of law students. A men-
tor can act as a role model signifying the types of conduct and proactive measures a student can take to
succeed. Mentors also transmit insider institutional and cultural values and norms. The legal profession
often views mentors as critical to the recruitment, retention, and advancement of diverse law students
because mentors create an entree into key networks within academic and work settings.

Mentoring also can be a personally and professionally rewarding experience. Helping law students
develop into competent and capable attorneys who will soon join the legal profession is a benefit for men-
tors. Serving as mentors may also help lawyers refine their leadership skills, gain fresh perspectives, and
learn new ways of thinking that law students from different backgrounds can provide. Mentors also can
reap the benefits of cross-cultural exposure, interactions, and understanding. This exposure may help to
prepare mentors to deal with an increasingly diverse workforce and clientele in the global marketplace. It
is also personally fulfilling to know that a mentor has contributed to a law student’s growth, development,
and success.

& Total |D Minority, A.B.A., http:/ /www.americanbar.org/groups/legal_education/resources/statistics.html (scroll down
and click “First Year & Total JD Minority”) (for data on minority enrollment).

18. Scholars have struggled to provide a single definition of a mentoring relationship. It may be better defined as a type
of relationship that shares certain common characteristic including (1) a partnership between an experienced attorney and
a novice that (2) provides career guidance and emotional support (3) and one that will evolve over time. See e.g., Kathy
E. Kram, Phases of the Mentor Relationship, 26 Acap. MGMT. ]. 608 (1983); Katay E. KRAM, MENTORING AT WORK: DEVELOP-
MENTAL RELATIONSHIPS IN ORGANIZATIONAL LIFE (1985); Neil Hamilton & Lisa Montpetit Brabbit, Fostering Professionalism
Through Mentoring, 57 J. LEGaL Epuc. 1, 2, 5 (2007); Audrey ]. Murrell, Five Key Steps for Effective Mentoring Relationships,
1 TaE Karrz QUARTERLY (2007), https:/ /www.fresnostate.edu/adminserv/learning/documents/FiveStepsInMentoring
Murrell.pdf; Barry Bozeman & Mark K. Feeney, Toward a Useful Theory of Mentoring: A Conceptual Analysis and Critique, 39: 6
ADMINISTRATIVE & SOCIETY 719 (2007).
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Mentoring goes beyond mere career
development but also includes
psychosocial support.

IV. Emotional Support

Mentoring goes beyond mere career development but also includes psychosocial support. Students of
all backgrounds experience high levels of stress and social isolation during law school. This might be espe-
cially true for law students who do not have lawyers in their families or networks that can provide psycho-
social support and guidance. A mentor can counter the sense of “otherness” that these students encounter
by conveying a positive message of acceptance and belonging within the legal profession.”

V. Mentoring Praxis: Important Steps for Developing and Supporting Mentoring
Relationships

A. Develop a Theory of Action

Last year, I served as the inaugural chair to the HNBA’s Region X MetLife Mentoring Program (the
Program).” HNBA designed and implemented the Program to provide law students with an opportunity
to develop effective mentoring relationships with practitioners from various legal sectors in Ohio. The Pro-
gram is based on best practices in mentoring as culled from my own scholarly research on Latina lawyers
as well as a cross-disciplinary review of the literature. This year, there are approximately forty mentors and
mentees. Law students from all backgrounds participate. Private and public sector attorneys—including
partners and associates from different-sized law firms, in-house counsel, and government attorneys—serve
as mentors. The Program pairs students with attorneys based largely on their students” work setting and
practice area of interest. The goals are for mentors to provide advice and guidance on law school, legal
practice areas, and professional development. The hope is that the mentoring relationship will also allow
students to develop a professional network early in their legal careers.

To meet these goals, the Program asks mentors and mentees to commit to actively participating in a
mentoring relationship.?! The Program provides a list of suggested discussion topics and activities so that
there is a framework and structure for building an effective mentoring relationship. The mentor and men-
tee can then personalize the mentoring plan with set expectations.

The Program also has an episodic mentoring component. Episodic mentoring involves short-term or
one-time interactions between a law student and lawyer that may occur at different events, via email, or

19. Melinda S. Molina, Role Models: Theory, Practice, and Effectiveness Among Latina Lawyers, 25 J. CIviL RIGHTs & Eco. DEv.
131 (2010).

20. MetLife is a part of a strategic partnership with the HNBA, which supports and sponsors mentoring programs in
several states.

21. I modeled the Program after Ohio’s Lawyer to Lawyer Mentoring Program. See Lawyer to Lawyer Mentoring Program,
THE SUPREME COURT OF OHIO & THE OHIO JUDICIAL SYSTEM, https:/ /www.supremecourt.ohio.gov/AttySvcs/mentoring /
(last visited Aug. 20, 1016).
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'Y Y 1)
Legal and business institutions should reward
their attorneys, faculty, and students for
participating in mentoring programs.

through other social media.” For example, the mentoring component begins with a speed-networking
event. The event begins with a reception that provides the attorneys and law students the opportunity to
meet and network. The second portion—modeled after “speed dating” events—allows small groups of
students and attorneys, including assigned mentors from various legal sectors, to meet for ten- to fifteen-
minute discussion periods. Student groups then move to another group of attorneys so that other potential
mentoring relationships may form beyond the initial pairing.

The mentoring program also provides several episodic mentoring events throughout the year, including
career panels and informal networking functions. One panel explored how careers are mapped and why
self-assessment and goal-setting are important to career success. The panel featured several attorneys who
shared their stories and advice with the students. The episodic component of the mentoring program
allows mentors to provide useful advice to mentees while also expanding their professional networks.
Students can seek guidance by asking questions in casual settings. These types of events may help students
feel included and supported by attorneys within their legal communities. These episodic events allow me
to reach a larger group of students and attorneys who are not participating directly in the Program. I find
that these events help with later recruitment efforts.

B. Key Stakeholder Involvement, Recognition, and Reward

None of this would be possible without support from academic, legal, and business institutions. This
support is critical to obtaining the resources for recruiting and training participants, securing facilities for
hosting events, and getting the necessary administrative support. Involving key stakeholders is especially
critical for mentoring programs with limited resources. Involvement with the mentoring program benefits
stakeholders’ institutions as well. Involvement with mentoring increases law firms” and legal departments’
presence among law students and may help with recruitment efforts. Law schools benefit because student
and alumni involvement helps build stronger connections to the school.

In order to reinforce the value of mentoring diverse law students, legal and business institutions should
reward their attorneys, faculty, and students for participating in mentoring programs. These institutions
should laud rewards, and these rewards should provide recipients with opportunities and resources to
share and further develop strategies for effective mentoring. At law schools and law firms, one component
of evaluation for retention and promotion should be to recognize activities related to effectively mentoring
law students. Law firms could also consider time spent mentoring as “credit” or as billable-equivalent
time. Many bar associations allow attorneys to receive CLE credit for participating in certain mentor pro-
grams. Law schools can also incorporate a mentoring component into their curriculum.

C. Monitoring Mentoring Programs

Academic, legal, and business institutions must critically examine their current mentoring programs to
determine their effectiveness and modify them if needed. This process not only encourages accountability,
it also can provide opportunities for developing more effective mentorship programs.
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From Bystanders to Upstanders:
Amplitying Diversity Efforts
Through Action

Meredith Moore
Global Diversity & Social Responsibility Director, Weil, Gotshal & Manges LLP

Drew Gulley
Program Manager, Diversity & Inclusion, Bloomberg LP

A great deal of attention is devoted to what organizations — law firms, corporate law
departments, bar associations, etc. — can be doing to advance and promote diversity. But
sometimes it all starts with just one person. Here, Moore and Gulley describe a new program
designed to encourage individual action, to standing up for diversity when see efforts to
undermine, cover, or otherwise stifle it.

Introduction

ome years back, Drew’s parents advised him not to come out to his grandparents. His parents

were concerned about the generational divide and cautious after hearing years of remarks about

the degradation of what they argued were “traditional” and “Midwestern” values. Drew cov-
ered when around his grandparents, who lived near his undergraduate campus in Des Moines, Iowa,
avoiding any mention of this sexual orientation. But, “the truth will out,”* and an interview with the
Des Moines Register after a campus incident led to a very public outing.?

Soon after the article ran, a plate of homemade chocolate chip cookies arrived at Drew’s college
dorm, accompanied by a note that read, “We need to talk. Love, Grandma and Grandpa.” The subse-
quent conversation led to a bit of soul-searching (for the whole family), a couple years of forced ques-
tions about “special friends,” and eventual ease addressing LGBT issues.

Almost five years after that cookie delivery, the Iowa legislature began debating a constitutional
amendment that would have reversed a state Supreme Court decision granting marriage equality for
same-sex couples. Drew’s grandma started a letter-writing campaign to convince the legislatures to
abandon that effort. The opening line of her letters: “Stop hurting my grandson.”

This story exemplifies the importance and challenge of finding, engaging, and empowering advocates
for diverse individuals. As described in greater detail below, we have various names for individuals who
stand up for those who are not like them: allies, advocates, and others. Regardless of the name, these indi-
viduals demonstrate facility with issues they may not face themselves and a willingness to extend their
own power to intervene on behalf of others. When the other person is of a different dimension of diversity,
those actions can be particularly powerful. At our organizations, we have tried to extend and capture this
practice for diversity within education programs and diversity initiatives.

1. WILLIAM SHAKESPEARE, THE MERCHANT OF VENICE act 2, sc. 2.
2. See Maggie O'Brien, Drake Investigates Reports of Hate Crime, DEs MOINES REG., Nov. 19, 2002, at 12.
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These efforts are premised on a simple point: diverse communities within our organizations will
struggle, by volume of their numbers, to effect change.? Even with amplified voices and visibility
through employee resource groups and existing diversity programs, there will be meetings in which
diverse perspectives do not have a voice. There are also problems with situating diversity efforts as
the responsibility or obligation of employees of historically underrepresented groups. Efforts to
champion inclusion may professionally weigh down diverse employees,* and reinforce the idea that
diverse employees are more responsible for others for “office housework.”> We question whether it
is appropriate to expect diverse colleagues to solely shoulder the burden of advocacy. We hope that
the experiences we have had in our organizations—moving bystanders to “upstanders”—will encour-
age other individuals and organizations to do the same.

Il. "Upstanders”: What's in a Name?

While it might seem like semantics, the naming of these efforts conveys powerful messages about
the scope and expected behaviors.® These efforts take on a range of different names across different
academic institutions, industry associations, corporations, and other settings, including advocate,
ambassador, ally, champion, sponsor, and supporter.

At Weil, we wanted a term that worked well globally, engaged individuals at all levels of our firm,
conveyed a broad definition of diversity, and inspired action. The terms champion, sponsor, and
advocate did not seem to translate across level and seniority and had the potential for paternalistic
connotations.” The commonly used “ally” was seen by some as exclusively concerned with LGBT
equality; and to our European colleagues, it was reminiscent of the Ally-Axis conflict in World War II.
We first heard of the term “upstander” from the nonprofit organization Facing History and Our-
selves:

An upstander embraces the challenge to speak out, do the right thing, and make decisions that
help create positive change in our world. They make a conscious choice to step in instead of stand by.
Some of their acts are big and some are little, but none are too small to deserve attention.®

While Weil’s Upstander program employs a broad-based definition of diversity, most programs,
including those at Bloomberg, have a singular focus on particular demographic groups. Bloomberg
has deployed a global Ally Pledge through its LGBT & Ally Community, in which participants pub-
licly acknowledge a set of principles and agree to add the Community designation to their internal
company profile page. At a recent panel for International Women’s Day, Bloomberg senior male exec-
utives participated in a panel on male allyship, responding to questions about how they had

3. See, e.g., VAULT/MCCA Law FIRM DIVERSITY SURVEY REPORT (2015), http://www.mcca.com/_data/global/down-
loads/research/reports/VaultMCCA_Survey-2015-v03.pdf (last visited Aug. 11, 2016) (noting that African American/
black and Hispanic/Latino comprise 3.1% and 3.4% of all lawyers, respectively, while women comprise only 33.1% of all
lawyers).

4. See Stefanie K. Johnsons & David R. Hekman, Women and Minorities Penalized for Promoting Diversity, Mar. 23, 2016,
HAaRrv. Bus. Rev,, https:/ /hbr.org /2016 /03 /women-and-minorities-are-penalized-for-promoting-diversity (last visited Aug
11, 2016).

5.JoaN C. WiLL1aMS & RacHEL DEmMPSEY, WHAT WORKS FOR WOMEN AT WORK 110 (2014) (“People often assume women
are a perfect fit for office housework.... In law firms, it’s serving on low-power committee like the diversity committee and
associates committee.”).

6. See Jennifer Brown Consulting, Allies ‘Come Out’: LGBT Allies are Changing the Face of Workplace Diversity and Inclusion,
Aug. 28, 2012, http:/ /jenniferbrownconsulting.com/jbc-lgbt-allies-workplace/ (last visited Aug 11, 2016).

7. Chuck Shelton, Eight Ways to Engage Men as Allies (and Two to Avoid), DIVERSITY BEST PRACTICES BLog (Now. 11, 2014),
(“Too often, the acclamation of a male champion (in contrast to serving as an ally) is a powerful temptation for men to climb
up on our white horse and solve women'’s problems (which they seldom want us to do).”).

8. See Upstander, Facing History and Ourselves, http://outreach.facinghistory.org/pages/upstander (last
visited Aug. 11, 2016).
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sponsored female leaders within their businesses, modeled inclusive leadership themselves, and
raised the profile of gender issues in the workplace. Other examples include He For She® campaigns,
Lean In Together,"” Straight for Equality," Friendfactor,'” and white anti-racism® efforts. Regardless of the
focus, the overarching definition is: members of any “majority” group in the workplace, particularly those
inleadership positions, who use their positions to further equality for historically underrepresented groups.

lll. Active Allies: Upstanders Don’t Stand By, They Stand Up for Inclusion

A key element for Bloomberg and Weil is to promote active rather than passive support. A study in
financial services finds important differences between what LGBT professionals want from their
allies and what behaviors allies say they do to show their support.' For example, the vast majority of
allies say they attend LGBT events, but more LGBT professionals say they want allies to defend them
in meetings with co-workers more than allies say they do.

What LGBT want from allies vs. what allies do

LGBT Desired Actions Ally Actions

92%
3% 78%  78%

71% 6O,
64%
59% 549, 60% 519 E10

36%
20%

Attend Speakat Defend in Defend to Defend to Defend to Support
LGBT LGBT work client manager coworker coming
event event meeting out

Self-identified allies that are “active allies” take specific and purposeful actions to support LGBT
coworkers. In one study, eighty-three percent of women and seven percent of men described them-
selves as allies. Yet, when considering active ally behaviors, only nineteen percent of women and
eight percent of men qualified (two or more of seven actions)."> As the study noted:

Today’s out leaders want allies taking more invested actions when the stakes are higher. In-the-
moment support of LGBT professionals is critical to approximately 75% of senior and emerging
LGBT leaders. LGBT respondents value ‘upstander” behavior—speaking up when discrimination
or prejudice occurs—versus passive bystanding. It’s through these riskier conversations that ask
a colleague head-on to change his or her behavior, rather than rehearsed event speeches, where
allies shine.

Allyship is not a dichotomy of passive and active behavior. It operates on a commitment curve,
an arc of personalized and progressive investment in the cause. That is, some companies have

9. See He For She, http:/ /www.heforshe.org/en.

10. See Lean In Together, http://leanin.org/together.

11. See Straight For Equality In Together, http:/ /www.straightforequality.org/.

12. See Friendfactor, http:/ /www.friendfactor.org/.

13 See, e.g., Maureen Scully & Mary Rowe, Bystander Training Within Organizations, JOURNAL OF INT'L OMBUDSMAN Ass'N,
(2009); see also Blake-Beard, Scully, Turnbull, et al., The Ties That Bind and Separate: Black and White Women Working Together,
GENDER, ETHNICITY, & RACE IN THE WORKPLACE, (2006).

14. OUT ON THE STREET, Regional Report: United States 4 (2014) (on file with authors).

15. Id.
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nascent ally activities, like ally mugs or sign tents, where others are spending more time and tak-
ing on more risk."

In addition to seeing allyship as a commitment curve, one can consider it within the context of a
champion matrix moving from a “weak link” to a “loose cannon” or “passive bystander” to a
“champion.”" To develop champions, the key is to motivate and educate.

Champion Matrix

Informed

Committed

= Soarw & Verges T

A personal experience can be a catalyst for motivation, whether it is having a child with a disabil-
ity, a family member that “comes out” as LGBT,"® or mentoring a law student of color. A study of
United States Court of Appeals Judges revealed that judges with daughters consistently vote in a
more feminist fashion on gender issues than judges with only sons.” To activate this in the work-
place, one of the key ingredients is providing a safe space to share stories to harness the power of
empathy.? Discussing many diversity topics also requires the ability and desire to have “courageous
conversations” typified by engagement, discomfort, honesty, and open dialogue.”

An important organizational tool to motivate active allyship is sharing information on the business
case, including leveraging client desires for greater diversity. Providing visibility, feedback, and
accountability also are critical carrots and sticks to promote action.

16. Id.

17. See Leslie de Chernatony et al., The Buy-in Benchmark: How Staff Understanding and Commitment Impact Brand and Busi-
ness Performance, 15 JOURNAL OF MKTG. MGMT. 819, (1999).

18. See generally Kenji Yoshino, The Gay Tipping Point, 57 UCLA L. Rev. 1537, (2010) (noting that visibility led to advances
in LGBT equality).

19. See generally Adam Glynn & Maya Sen, Identifying Judicial Empathy: Does Having Daughters Cause Judges to Rule for
Women’s Issues?, 59 AM. JOURNAL oF PoL. Scr. 37 (Jan., 2015), http:/ /scholar.harvard.edu/files/msen/files /daughters.pdf.

20. See, e.g., Paul ]. Zak, Why Your Brain Loves Good Story Telling, HARv. Bus. Rev,, (Oct. 28,2014), https:/ /hbr.org/2014/10/
why-your-brain-loves-good-storytelling /.

21. See generally GLENN SINGLETON & CURTIS LINTON, COURAGEOUS CONVERSATIONS ABOUT RACE: A FIELD GUIDE FOR
AcHIEVING EQUITY IN ScHooLs (Curtis W. Linton ed., 2005).
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Sponsors are another form of upstanders. Many research organizations, such as the Center for Tal-
ent Innovation and Catalyst, assert that sponsors, more so than mentors, accelerate career progres-
sion through compensation, high-profile assignments, and promotions.”? While the documented
“sponsor effect” on women, LGBT, and professionals of color is profound,” white male leaders with
multiple protégées are more satisfied with their own rate of advancement than those who have not
invested in up-and-comers.

To educate the well-meaning but passive bystanders, it is essential to provide guidance on how
best to take action. Over the years, many colleagues at our organizations expressed that they would
like to get more involved but do not know how. Some fear saying or doing the wrong thing, believing
that doing nothing is safer than doing the wrong thing. Others assume that certain members would
not welcome them if they attended or tried to participate in certain activities. And there are those who
do not realize how profound seemingly subtle or small actions can be in contributing to someone’s
feelings of exclusion.

A Center for Talent Innovation’s study reports that one of the top inclusive behaviors worldwide
is asking questions and listening carefully.* One important component of learning more about differ-
ent groups is to learn about privilege, having unearned advantages, and the benefit of the doubt not
because of who you are or what you have done but because of your group membership. Explicitly
defining the expected behaviors and language is a critical component of a successful allyship effort.

IV. Allies and Advocates at Bloomberg

Bloomberg recently rolled out an Active LGBT Ally training for its Financial Product Sales business
unit. After attending an LGBT program at the behest of D&I, executives in the business wanted a
deeper dive for all sales managers to facilitate conversations about appropriate (and preferred) lan-
guage, the legal status of LGBT equality in different countries, and ways to engage clients on LGBT
issues. The session empowered client-facing professionals with resources for terminology and self-
education on LGBT equality issues.?

Bloomberg’s efforts, in addition to the LGBT ally and male advocacy programs described above,
have been designed to enhance the personal compassion and connection to diversity initiatives. In
early 2015, all businesses were charged with crafting a global diversity and inclusion business plan,
specific to their business and talent population. The businesses presented these plans to Bloomberg’s
Chairman, Peter Grauer. At the six-month status report-outs, Peter challenged each global business
leader with a new component to add to their business plans: a personal diversity goal to adopt and
complete in a year. Some executives made a commitment to sponsor or mentor someone different
from them; others stepped up to be an executive sponsor of a Bloomberg Community (employee
resource group); still others agreed to host, introduce, or sponsor a Community program. The execu-
tion of these individual goals has been noticed and remarked upon across the organization and
helped to model many upstander techniques and actions in a short time.

22. See generally SyLvia ANN HEWLETT, FORGET A MENTOR, FIND A SPONSOR: THE NEW WAY TO FAST-TRACK YOUR CAREER,
(2012).

23. See, e.g., Sylvia Ann Hewlett & Tai Green, BLAck WOMEN: READY TO LEAD (2015); see also CENTER FOR TALENT INNOVA-
TION, THE POWER OF “Out” 2.0: LGBT IN THE WORKPLACE (2013).

24. Syrvia ANN HEWLETT & RipA RasHID, GROWING GLOBAL ExecuTtivis: THE NEw COMPETENCIES 8 (2015).

25. Peggy McIntosh, White Privilege: Unpacking the Invisible Knapsack, PEACE AND FREEDOM MAGAZINE, (AUG.,1989), AT
10-12.

26. See generally GLAAD Media Reference Guide - Terms To Avoid, http:/ /www.glaad.org/reference/offensive (last visited
Aug.11, 2016) (for nomenclature); see also Kenneth Roth, LGBT: Moving Towards Equality, HuMAN RicHTS WATCH (Jan. 23,
2015), https:/ /www.hrw.org/news/2015/01/23/1gbt-moving-towards-equality (last visited Aug. 11, 2016) (for a compen-
dium of LGBT equality issues around the globe).
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V. Weil, Gotshal & Manges: Upstanders@Weil

In late 2014, Weil’s diversity committee established a goal to promote greater inclusion for all groups by
establishing an explicit role for allies across all groups and levels. Over the next year, in conversations inter-
nally and externally, the Upstanders@Weil campaign was developed. We identified four behaviors—Listen
Up, Show Up, Talk Up, and Speak Up—to demystify the actions of an Upstander:

¢ Listen Up: Learn, read, ask questions, and discuss to step into the shoes of someone from a different
demographic group

¢ Show Up: Attend, actively participate, and contribute to diversity programs

e Talk Up: Lift up careers by sponsoring, opening doors, making connections, and finding opportunities
for colleagues of different backgrounds

¢ Speak Up: Identify and interrupt bias and stereotyping, even if unconscious or subtle, whether in the
moment or shortly after the fact

The effort was officially launched during global Diversity Month at Weil in November 2015. The kick-off
event was video-conferenced globally, featuring a keynote address by Executive Partner Barry Wolf, a cross-
office panel of internal “Upstanders,” and the debut of an internally-produced video highlighting attorneys
and staff of all levels.

To educate employees, we created an Upstander action guide,” detailing over fifty behaviors and an inter-
net page with over forty-two resources. The centerpiece of our roll-out was to devote the 2016 annual two-
hour mandatory diversity training requirement to interactive diversity theater, which utilizes professional
actors and guided group discussions to bring the Upstander behaviors to life.

Various organizations and businesses have woven the Upstander concept into their programs since the
initial launch to maintain focus and momentum. Examples include a Veteran’s Day program featuring
research by the Center for Talent Innovation, volunteer efforts in honor of Martin Luther King Day, a presen-
tation by Professor Kenji Yoshino on “ethical bystanders” and “allies” to make society and the workplace
more inclusive, and a global Women'’s History Month program.

Lastly, we tried to stir up some friendly competition—and reward Upstanders—with an award named in
honor of Andrea Bernstein, the retired longtime chair of Weil’s Diversity Committee. Over fifty attorneys and
staff members across offices and levels have been nominated for the award for actions small and large stand-
ing up for diversity at the firm and within the broader community.

VI. From Bystander to Upstander: Practice Makes Progress

As people who have the wherewithal to pick up this publication (and, admittedly, as the writers of this
piece), we think that we will do the right thing. We expect that, if given the opportunity to stand up for and
promote the accomplishments of a colleague or to intervene when something untoward happens in the
workplace, we will seamlessly transition to being an advocate. But in the real world, individuals frequently
miss or avoid these opportunities.

Say, for example, that a call is put out in your organization for someone to manage an upcoming social
outing. When no one volunteers, a female colleague reluctantly replies that, as long as the time commitment
was not great, she would take on the management. It is clear that this is not a high-value task. Would you

27. Weil, Gotshal & Manges LLP, Upstander Action Guide, http://www.weil.com/~/media/diversity/upstander/
upstander-action-guide.pdf?la=en.
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have volunteered to take on the obligation or stepped in to cover? How could an institution respond to put
a better practice in place for assignment and reward?

If you have ever been a passenger on a public transit system and watched someone accosted or stayed
silent when a client made an off-color joke, you know how challenging it can be to take action. In the moment,
the inertia of business-as-usual or avoidance of embarrassment can simply be too great a barrier to over-
come. However, practice makes progress, so we wanted to leave the reader with a few scenarios to consider.
When you review these scenarios, think about these simple questions:

¢ How would you respond to be an Upstander?

* How could your organization institutionalize a response or a practice to either avoid or to ameliorate
the situation?

While there is no one right answer for every person on how to approach these scenarios, there is
at least one wrong answer: to do or say nothing. Even for experienced diversity professionals like
ourselves, these situations continue to provoke some anxiety. Similar to public speaking, we can
manage our fear through preparation and practice, but it will be unlikely to ever go away.

Ultimately, if each of us stands up, then we can stand together. Often an ally’s voice can carry
tremendous weight in situation when a member of that group is not in the room and feels that they
are the only who notices or cares or feels that the spotlight is unduly on them. We believe our col-
lective voices and action will accelerate change in our organizations, the legal profession, and hope-
fully beyond.

Scenario A: Client Dinner

At a deal dinner celebration with the law firm and client team members, Clara, a senior deal
lawyer of the client returns from the restroom and jokes, “I think there was a Caitlin Jenner in the
bathroom. It just makes me so uncomfortable to be in there. North Carolina has the right idea keep-
ing them out of women’s room.” While some clients and members of your firm at the table make
half-hearted chuckles and smirks, you notice a couple of the people from your firm and from the
client exchanging awkward glances. You are offended by what Clara said but nervous given the
mixed reactions at the table.

Scenario B: Pitch Meeting

In response to an RFP from a Fortune 500 client, Chip, a senior corporate partner, puts together
his pitch team with his go-to group of partners. You often go on pitches with many of these part-
ners, and you appreciate being included in these business opportunities. Gina and Devon, two
partners in your group, are not part of Chip’s go-to group of partners and both have previously
commented to you that as women and people of color, they are not generally invited to pitches
even when clients explicitly ask about diverse teams.

Scenario C: Evaluation Meeting

After the departure of the ADA in charge of the Special Victims Unit, Carrie, the Chief of the Trial Divi-
sion, asks the heads of the other units to recommend internal candidates for the post. Carrie mentions that
while Ted was the number two in the unit, she is not sure about the optics of a man heading up that
bureau. Reviewing the list of second-in-command in the various bureaus, the group also discounts Ming
from the Appeals Bureau as not having enough confidence and presence even though she has a track record
as a proven advocate. You wonder if Carrie and the group overlook Ted and Ming for reasons other
than their competence for the position.
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We’ve known for years that compared to other professions, the legal profession significantly

lags behind in its diversity. But in a comparison among professions of differing educational
requirements, what do analyses of gender and racial representation really tell us? Moreover, are
current diversity policies and practices having a different impact, one that may be muted when we
aggregate data influenced by policies and practices used and discarded decades ago?

l. Introduction

mpirical studies examining the diversity of the legal profession have focused on both formal and

substantive diversity, typically concentrating on gender and racial diversity. “Formal diversity”

means equal representation of various groups that share similar attributes.! Many commentators
have construed “equal representation” to imply that various groups should be represented in the legal
profession in proportion to their representation in the general population.” “Substantive diversity” goes
beyond formal diversity. It means not only having equal representation but having equal, meaningful par-
ticipation.? Factors that signal equal meaningful participation might include whether certain groups have
equal participation in elite segments of the legal profession, have equal compensation rates, have an equal
voice in important discussions and decisions, and have equal opportunities for advancement.*

With respect to formal diversity, there are several empirical studies that examine the total number and
percentages of lawyers that are female or belong to specified racial or ethnic groups.> When new data is

1. Eli Wald, A Primer on Diversity, Discrimination, and Equality in the Legal Profession or Who is Responsible for Pursuing
Diversity and Why, 24 GEo. ]. LEGAL EtHics 1082, 1093 (2011). The term “groups” can be and has been broadly construed
along the lines of race, ethnicity, national origin, sexual orientation, socioeconomic background, gender, religion, disabil-
ity, ideology, and hardships, among other ways. See Sharon E. Rush, Understanding Diversity, 42 Fla. L. Rev. 1, 2 (1990) (“A
group is facially diverse if it includes members who are not all one race and gender.”); Wald, supra note 2, at 1093 (“This
is the distribution within a population of individuals who are grouped (by themselves or by others) according to a more
or less objective and measurable attribute (e.g., age, gender, race, religion, nationality, language, income) that they share
with other members of the designated group.” (quoting Peter H. Schuck, Demography, Human Rights, and Diversity Manage-
ment, American-Style, 2 Law & Ethics Hum. Rts. 10-11 (2008)). Our empirical analysis, however, focuses on gender and
racial diversity (African Americans, Hispanic Americans, Asian Americans, and Indian Americans). We limit our diversity
analysis in this way primarily because of the limitations of the empirical data.

2. Wald, supra note 2, at 1093. This concept also has been termed “facial diversity” and “demographic diversity.” See
Rush, supra note 1, at 2 (describing “facial diversity” as including members who are not all of the same gender and race);
Peter H. Schuck, Deography, Human Rights, and Diversity Management, American-Style, 2 Law & EtHics oF Hum. Rts. 1, 10—
11 (2008) (describing demographic diversity as examining the proportion of those with measurable attributes such as age,
gender, race, religion, and income against the distribution of those holding these attributes in the population as a whole).

3. Wald, supra note 1, at 1105.

4. Id. at 1105-09.

5. See, e.g., EL1zABETH CHAMBLISS, MILES TO GO: PROGRESS OF MINORITIES IN THE LEGAL PROFESSION 5-7 (2004) (citing
demographic data on minority representation in the legal profession).
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This distinction is important because the legal
profession has more control over phenomena
influencing diversity specific to the legal
profession, such as racial prejudice in hiring;
but, the legal profession has much less control
over general social phenomena influencing
diversity in professions, such as differences in
the quality of primary and secondary education
available to women and minorities.

released showing the percentages of women and minorities eligible to practice law, many often compare
that to other data describing the (1) percentages of women and minorities eligible to practice law in prior
years;® (2) percentages of women and minorities who enter other professions;” and (3) percentages of
women and minorities in the population at large.® These comparisons are made to gauge whether the legal
profession is becoming more formally diverse over time, to compare how well the legal profession is for-
mally diversified relative to other professions, and to understand whether the level of formal diversity, at
least with respect to the raw numbers, is at the level we would expect it to be based on the overall popula-
tion demographics of the United States.

This Article examines formal diversity in the legal profession in a unique way.’ First, using large-sample
evidence, we compare the gender and racial representation in the legal profession against other prestigious
professions with significant barriers to entry. These professions include health practitioners (dentists,
optometrists, physicians, psychiatrists, podiatrists, surgeons, and veterinarians) and college professors.
Analyses that compare the legal profession against the entire U.S. population or against occupations with

6. Id. (comparing current demographic data on the legal profession to prior demographic data).

7. See, e.g., CHAMBLISS, supta note 5, at 7 (reporting minority representation among selected U.S. professions); Elizabeth
Chambliss, Miles to Go in New York: Measuring Racial and Ethnic Diversity Among New York Lawyers 6 (2007), https:/ /www.
nysba.org/WorkArea/Download Asset.aspx?id=48254_(stating that diversity among U.S. lawyers lags behind diversity of
most other professions); Deborah L. Rhode, From Platitudes to Priorities: Diversity and Gender Equity in Law Firms, 24 GEo. J.
LecaL ETHics 1041, 1041 (2011) (maintaining that the legal profession “lags behind other occupations in leveling the playing
field”); Degrees Conferred by Degree-Granting Institutions in Selected Professional Fields, by Sex, Race/Ethnicity, and Field of Study:
2009-10, NAaT’'L CENTER FOR EDUC. STATISTICS, http:/ /nces.ed.gov/programs/digest/d11/tables/dt11_309.asp (last visited
Aug. 20, 2016) (comparing minority participation across professions); see also Brad Smith, Raising the Bar: Exploring the Di-
versity Gap Within the Legal Profession, MICROSOFT CORPORATE BLOGS (Dec. 10, 2013), http:/ /blogs.microsoft.com/on_the_is-
sues/2013/12/10/raising-the-bar-exploring-the-diversity-gap-within-the-legal-profession (discussing how other profes-
sions are including women and minorities in greater numbers than the legal profession).

8. See, e.g., CHAMBLISS, supra note 5, at 67 (reporting minority representation among selected U.S. professions and
stating that diversity among U.S. lawyers lags behind diversity of most other professions); Rhode, supra note 7, at 1041
(maintaining that the legal profession “lags behind other occupations in leveling the playing field”).

9. This article is an abbreviated version of our 2014 study. See Jason P. Nance & Paul E. Madsen, An Empirical Analysis of
Diversity of the Legal Profession, 47 CoNN. L. Rev. 271 (2014).

[ILP Review 2017 eeee 113



By narrowing our focus to young professionals,
we get a clearer picture of the current state of
diversity in the legal profession.

differing educational requirements inevitably have ambiguous results. This is because diversity in the legal
profession is a function of (a) general social forces limiting the number of women and minorities eligible to
pursue any type of prestigious employment with significant barriers to entry, and (b) forces specific to the
legal profession that encourage or discourage women and minorities to participate in the legal profession
in a unique manner."” This distinction is important because the legal profession has more control over phe-
nomena influencing diversity specific to the legal profession, such as racial prejudice in hiring; but, the legal
profession has much less control over general social phenomena influencing diversity in professions, such
as differences in the quality of primary and secondary education available to women and minorities." The
strength of our comparative method is that by comparing diversity in the legal profession against the diver-
sity in other comparable fields, we are able to isolate anomalies in women and minority representation that
are more likely caused by forces specific to the legal profession. These legal profession-specific anomalies
are those that the legal profession is in a better position to address through its diversity initiatives.

The second distinctive feature of our empirical analysis is that we focus on young individuals who have
completed their education and recently begun their careers. Results from analyses of diversity in the legal
profession that examine workers of all ages are ambiguous because they aggregate the impact of diversity
policies and practices that existed decades ago with current policies and practices. By narrowing our focus
to young professionals, we get a clearer picture of the current state of diversity in the legal profession.

We perform analyses using methods similar to those used in prior research in addition to analyses using
our distinctive methods. Our distinctive methods include controlling for other variables that might influ-
ence whether an individual works in the legal profession, such as whether the individual (a) lives in a
metropolitan area; (b) is married; (c) is widowed, separated, or divorced; and (d) lives with children under
the age of nineteen who they count as part of the individual’s family. We include these controls to better
isolate the relationship between women and minority status and membership in the legal profession while
holding constant potentially confounding relationships.'

10. See Sarah E. Redfield, The Educational Pipeline to Law School—Too Broken and Too Narrow to Provide Diversity, 8 PIERCE
L. Rev. 347, 371 (2010) (describing the legal profession’s failure in its approach to increasing diversity).

11. See id. at 376-81 (describing initiatives the legal profession can take to increase diversity).

12. We searched for measures available in the data that we expected could be associated with both women and minor-
ity membership in the legal profession and include these variables in the regression models so that the statistical associa-
tions we observe between women and minority membership in the legal profession cannot be attributed to uncontrolled
differences between individuals in the database. For example, because lawyers often work long hours, we include a
number of controls (the relationship status and children measures) intended to capture the extent to which individuals in
our sample are under pressure to perform work at home (sometimes called “non-market” or “home production” work).
It may be that individuals whose lifestyles require significant home production work are less likely to work as lawyers
full-time. In addition, given evidence that women continue to perform a disproportionate share of home production work
in the United States, we add controls interacting our female indicator variable with our relationship status and children
controls to account for gender differences in the extent to which pressure to perform home production work influences
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We emphasize that our method of comparing the diversity of the legal profession to the diversity of
other prestigious professions does not speak to the socially optimal level of diversity of the legal profession.
We are also quick to point out that what has been accomplished by other professions should not determine
the ultimate benchmark by which the legal profession should be assessed. Instead, we make these com-
parisons in an attempt to isolate anomalies that may be caused by forces specific to the legal profession
rather than by external social forces over which the legal profession has less control. While this is a less
ambitious goal than assessing social optimality, we believe that it is an instructive way to evaluate the past
performance of the legal profession’s diversity efforts and to explore where such efforts might be targeted
most fruitfully in the future.

Further, we acknowledge and emphasize that our analyses do not evaluate the pressing concern of sub-
stantive diversity—or full, meaningful participation—in all levels of the legal profession, including, for
example, at the partnership level of private law firms or in supervisory roles in prestigious government
positions. We believe that full, meaningful participation is necessary at all levels of the legal profession and
maintain that more research and analysis is needed to have a more complete picture of what can be done to
achieve this.

Il. Data

In its March Current Population Survey, the U.S. Census Bureau collects the data in this study annually.
Because the Bureau increased the level of detail in the Current Population Survey’s racial classifications
beginning with the 1992 Current Population Survey, we examine diversity in the legal profession during
three windows of time following that improvement: 1992-1995, 2001-2005, and 2008-2012. Machine-read-
able microdata from the Current Population Survey is not made available to the public; however, a project
called the Integrated Public Use Microdata Series, which is sponsored by the Minnesota Population Center
at the University of Minnesota, released to the public a subset of Current Population Survey microdata.”®

The Integrated Public Use Microdata Series’s Current Population Survey permits us to study women,
African Americans, Hispanic Americans, Asian Americans, Native Americans, and individuals designated
as “other racial minority or multi-racial,” which we denote as “Other Race.”** A significant strength of the
Current Population Survey relative to datasets that exclusively describe lawyers is that the Current Popula-
tion Survey contains data describing members of the legal profession as well as workers in every other major
occupation in the United States.”® As a consequence, we can characterize the diversity of members of the
legal profession as well as the diversity of members of other comparable professions. It is through these
comparisons that our empirical tests isolate diversity anomalies that are unique to the legal profession.'®

the likelihood an individual works full-time as a lawyer. See generally Mark Aguiar & Erik Hurst, Measuring Trends in
Leisure: The Allocation of Time over Five Decades, 122 Q. J. oF Econ. 969, 976 (2007) (detailing their study concerning the
share of nonmarket work between women and men). We include a control for metropolitan residence because popula-
tions of many minority groups have historically been concentrated in cities, likely increasing their representation among
occupations whose members are also concentrated in cities. Id. We note, however, that while there are many other factors
that might influence entry into a profession, we were limited to the data available to us.

13. The Integrated Public Use Microdata Series is constructed by randomly sampling the original Census Bureau mi-
crodata from printed pages or microfilm reels, recording it in machine readable formatting, and recoding or “harmoniz-
ing” variables whose definitions have changed so that they are consistent over time. These data are available for down-
load from the IPUMS project website using its built-in “data extraction system.” See Integrated Public Use Microdata Series,
MINNEAPOLIS POPULATION CTR.: UNIV. OF MINN., https:/ /cps.ipums.org/cps/index.shtml (last visited on Aug. 20, 2016);
see also Frequently Asked Questions, How Do I Obtain Data?, MINNEAPOLIS POPULATION CTR.: UNIV. OF MINN., https://cps.
ipums.org/cps-action/faq#ques10 (last visited on Aug. 20, 2016).

14. Id.

15. See Description, Occupation, 1990 Basis, MINNEAPOLIS POPULATION CTR.: UNIV. OF MINN., https:/ /cps.ipums.org/
cps-action/variables/OCC1990#description_section (last visited Aug. 20, 2016) (explaining that the Integrated Public Use
Microdata Series - Current Population Survey occupation classification system is based on the system of the U.S. Census
Bureau but has been adjusted to maximize the consistency of occupational classifications over time).

16. For a detailed discussion of our statistical models, methodology, and findings, including graphs and tables, see Nance
& Madsen, supra note 9, at 306-16.
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Minorities who are eligible to pursue professional

or advanced degrees appear to be just as likely to
become legal professionals as they are to become
members of other high status professions.

lll. Results and Discussion

The first key finding from our empirical study is that the legal profession appears to be as diverse with
respect to African Americans and Hispanic Americans as other similarly prestigious professions among
attorneys who are thirty-five years or younger.”” This is true even after taking into account other variables
that might influence whether an individual works in the legal profession, such as whether the individual
(a) lives in a metropolitan area; (b) is married; (c) is widowed, separated or divorced; and (d) lives with
children under the age of nineteen that are counted as part of the individual’s family. This is an important
finding for the following reasons. First, this finding provides empirical support for what has been observed
anecdotally—that minorities who are eligible to pursue professional or advanced degrees appear to be just
as likely to become legal professionals as they are to become members of other high status professions.'®
However, this does not imply that the legal profession is adequately diversified. In fact, African Americans
and Hispanic Americans currently are woefully underrepresented in the legal profession when compared
to their ratios in the U.S. population. Sarah Redfield estimates that “[p]rojecting population changes to
2030, and assuming that lawyers remain the same percentage of the population they were in the last census
... some 100,0000 additional black attorneys and more than 230,000 additional Hispanic attorneys would
need to join the ranks of the profession to approach parity with the general population.””

The fact that Hispanic Americans and African Americans are so underrepresented overall in the legal
profession—yet the legal profession appears to be as diverse as other similarly prestigious professions
among the occupation’s young elites with respect to these groups—highlights why our findings are impor-
tant. They provide further empirical support demonstrating where the legal profession should focus its
efforts to improve diversity. Specifically, the legal profession needs to find better ways to help more stu-
dents become eligible to pursue all types of advanced degrees. Sarah Redfield has advocated this point for
years. She maintains:

[TThere are too few underrepresented minorities moving through the pipeline, too few graduating from
high school, too few persisting and succeeding in college, too few presenting LSAT scores and GPAs that
meet today’s norms for admission to law school. To achieve significant diverse populations, the law acad-
emy would need to increase its admissions for blacks and Hispanics well beyond what the current appli-
cant pool, in the current milieu, can bear—at rough count, 1,500 more black students and 7,500 more

17. See Nance & Madsen, supra note 9, at Tbl. 3, Panel C.

18. See Alex M. Johnson, Jr., Knots in the Pipeline for Prospective Lawyers of Color: The LSAT Is Not the Problem and
Affirmative Action Is Not the Answer, 24 Stan. L. & PoL’y Rev. 379, 387-88 (2013) (observing that the legal profession
does well in attracting minority college graduates to apply to law school and pursue a legal career, but the overall pool of
minority college graduates is too low to adequately populate all of the professions and academia).

19. See SaArRAH E. REDFIELD, DIVERSITY REALIZED: PUTTING THE WALK WITH THE TALK FOR DIVERSITY IN THE LEGAL PRrO-
FESSION 10 (2009); see also DoroTHY H. EVENSEN & CARLA D. PRATT, THE END OF THE PIPELINE: A JOURNEY OF RECOGNI-
TION FOR AFRICAN AMERICANS ENTERING THE LEGAL PROFESSION xxiv—xxv (2012) (stating that African Americans “remain
proportionally under-represented in the legal profession”).
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Hispanic students a year would be needed to approach parity with the population by 2028, the year Justice
O’Connor’s twenty-five year window would close for affirmative action.”

In other words, while it is important for the legal profession to continue its current diversity initiatives,
especially the programs the legal profession has designed to help disadvantaged students overcome the
significant barriers they face to be eligible to pursue an advanced degree, the legal profession should sig-
nificantly broaden its reach. Specifically, entities such as the American Bar Association, law schools, law
tirms, and local bar associations should collaborate with one another and with government agencies, pub-
lic schools, and, in particular, other prestigious professions to help these minority groups progress to a
point where they will be eligible to pursue a professional degree and enter any prestigious profession.”!

Other prestigious professions, such as the medical and dental professions, also realize that they must
increase the number of students eligible to pursue advanced degrees if they want to successfully diversify
their professions.? For example, the American Association of Medical Colleges has stated that “poor aca-
demic preparation starting early in life is a major barrier to minorities entering training for health careers,”
and “[p]rograms focusing on improving academic preparation must start early in a student’s life, must be
intensive, and must persist during all levels and grades of schooling.””? However, the American Associa-
tion of Medical Colleges also recognizes that because of their limited resources and experience in address-
ing this problem, “educational partnerships throughout the education pipeline seem to be the most realistic
option for working toward sustained changes that could yield results.”* A merging of resources from the
medical, legal, dental, and other professional communities to build sustainable programs to assist disad-
vantaged minorities to pursue advanced degrees would benefit the diversity efforts of all prestigious pro-
fessions and improve our society at large.

A second key finding is that Asian Americans, in contrast to other minorities, are very poorly repre-
sented in the legal profession. The odds that an Asian American will join the legal profession are signifi-
cantly lower than the odds that they will join other prestigious professions with significant barriers to
entry.” Unfortunately, there is almost no research examining the reasons why Asian Americans are less
likely to enter the legal profession than other high status professions. More research should be conducted
in this area to identify ways that the legal profession can attract more Asian Americans.

A third key finding is that there is evidence suggesting that women have been well-represented in the
legal profession until recently, when they appear to have become slightly underrepresented. This evidence
suggests a troubling trend in the integration of women into the legal profession. The legal community has
made substantial progress with respect to female representation in the legal profession.*® Nevertheless, the
literature also suggests that private law firms, where women typically begin their legal careers, do not pro-
vide just and inclusive workplaces for women.” The research indicates that women are more likely to
depart from private law firms after three years and express greater dissatisfaction for various dimensions

20. REDFIELD, supra note 19, at 2-3.

21. See EVENSEN & PRATT, supra note 19, at 229 (“[Plipeline programs can serve as structural mechanisms to counteract
or leverage against the detrimental effects of poor neighborhoods, underfunded schools, poverty or economic hardship,
and the performance gap especially as it relates to performance on high stakes, standardized measures like the LSAT.”).

22. See REDFIELD, supra note 19, at 119-24 (explaining how the medical and dental professions have made an effort to
improve diversity within their respective fields).

23. Ass'n of Am. Med. Colls. & The Health Professionals P’ship Initiative, Learning from Others, HEALTH DIVERSITY
1, 3 (2004), http:/ /www.healthdiversity.pitt.edu/diversity /documents/ HPPILiterature Review.pdf (emphasis omitted).

24.1d. at 2.

25. See Nance & Madsen, supra note 9, at Tbl. 3, Panel C. It is important to note, however, that some believe that the
number of Asian Americans admitted to and matriculating into law schools is currently increasing. See Johnson, Knots in
the Pipeline, supra note 18, at 382 (stating that the number of Asian Americans attending law school is increasing).

26. See Nance & Madsen, supra note 9, at 279-285.

27.1d.

[ILP Review 2017 eeee 117



of their professional lives.”® Thus, it should not be surprising that the latest empirical trends suggest that if
women choose to pursue an advanced degree and enter a prestigious profession, they are less likely to
choose law than other prestigious professions that may be more conducive to family life or produce higher
levels of professional satisfaction.

IV. Conclusion

The purpose of our empirical analysis is to shed more light on the discussion regarding the diversity of
the legal profession and to identify productive avenues for the legal profession to further its diversity
efforts. The results of our analyses suggest that, although underrepresented as a whole in the legal profes-
sion, the representation of African Americans and Hispanic Americans in the legal profession is not sig-
nificantly different from the representation of these groups in other prestigious professions among workers
who are thirty-five years old or younger. This finding does not imply that the legal profession is adequately
diversified with respect to these groups, as these groups are very much underrepresented in the legal pro-
fession when compared to their ratios in the U.S. population. Rather, this finding provides empirical sup-
port for the conclusion that the legal profession needs to find better ways to help more students become
eligible to pursue all types of advanced degrees. Once a member of these groups becomes eligible to pursue
an advanced degree, it appears that the legal profession fares no worse than other prestigious professions
requiring advanced degrees. Armed with this knowledge, the legal profession should consider broadening
its efforts, including teaming up with other professions, such as the medical and dental professions, to help
more members of these minority groups become eligible to pursue all prestigious employment opportuni-
ties that have high barriers to entry.

We find that Asian Americans are poorly represented in the legal profession compared to young profes-
sionals in other prestigious professions. We also provide empirical evidence for another troubling trend in
the legal profession. Specifically, we find that in the 2008-2012 time period, women were underrepresented
in the legal profession when compared to other young workers in prestigious professions. While more
research must uncover the precise reasons for this drop, the failure of the legal profession to provide just
and inclusive workplaces may cause it, leading to greater dissatisfaction and higher attrition rates among
female associates.

28.1d.
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On a Mission to Bring “True
Diversity” to the Field of Law

Leon B. Silver
Partner, Gordon & Rees LLP

A white male partner in a large law firm shares his thoughts on how he came to recognize the
privileges from which he has benefited by virtue of his race and gender and, as a result, his
journey to understanding how the legal profession can achieve “True Diversity.”

things. (Well, maybe a little more than occasionally. And maybe a little worse than foolish.)

As I look back on those times and consider all of the very serious trouble I could have
found myself in, I reflect on one very important life lesson I've taken from those experiences—a life
lesson that still benefits me in ways that I am only coming to understand. Boy, am I lucky to be white,
upper-middle-class, and male!

When I was younger, some might say my friends and I occasionally did some pretty foolish

Having now spent twenty-six years in the legal profession, I can safely say the benefits keep rolling
in—Dbenefits | have despite having had absolutely nothing to do with their (or my) creation. While I'm
able to recognize the advantages I've have in my life, I've also come to understand that my back-
ground severely limits my perspective. Yes, it cannot be disputed that there exists a white-male-
dominated hierarchy in the business and legal worlds in which I practice. It also cannot be disputed
that no matter how broad-minded I like to credit myself for being, mine is, in reality, a very narrow
perspective, and that narrow perspective is limiting.

Any business (law firms included) that fails to embrace “True Diversity” limits its potential for
success. By “True Diversity,” I mean the recognition that each person brings a unique perspective, a
unique background, and even a unique set of implicit biases to the table; and when put together, the
whole is greater than the sum of the parts.

I. My Journey

I was trained to be a leader the old fashioned way: I was a quarterback on my high school football
team. It was there that I was trained to lead men and marginalize and objectify women. I was fortu-
nate in that I wasn’t a very good quarterback. So life for me after high school meant something other
than playing college football.

My professional life started as a high school teacher in a small town. There I witnessed the life
changing effects of teen pregnancy—effects that almost entirely fell on the pregnant female teen—
and a culture that did not value higher education. When I decided to go to law school, I also decided
that no matter my area of practice, I was going to be somehow involved in promoting education for
teens to learn about reproductive health, to make smart, responsible choices, and to do whatever you
could as a person to realize and fulfill your potential. I've tried to remain focused on this “mission”
as a parent, a mentor to younger lawyers, a community volunteer, and most recently a board member
of Take The Lead.
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It cannot be disputed that there exists a white-
male-dominated hierarchy in the business and
legal worlds in which | practice. It also cannot

be disputed that no matter how broad-minded

| like to credit myself for being, mine is, in
reality, a very narrow perspective, and that
narrow perspective is limiting.

Il. Take The Lead

Through my years as a volunteer for Planned Parenthood in Arizona, I had the wonderful fortune
of meeting, learning from, and becoming good friends with its former CEO, now author, speaker, and
educator Gloria Feldt. When Gloria told me that she was creating a new entity whose mission was to
achieve gender leadership parity in all sectors by 2025, I knew that this was something I wanted to be
very much involved in. When she asked me join the board of directors of Take The Lead, it was an
offer I couldn’t refuse (yes, that’s a very male thing to say).

What most appeals to me about Take The Lead is that it not only states the goal, the organization
also provides the tools needed to make it happen. Take The Lead offers training programs that
teach women and men how to change systems and culture in order to create workplaces that are
healthier for all. In addition, and because of Gloria’s professional background, Take The Lead
teaches us how to use movement-building principles to overcome implicit biases, create sustainable
change, and collaborate with like-minded organizations. Now that I am in a position where I am
charged with leading the growth of a law office, what I have learned through my journey and the
skills I've acquired through Take The Lead play a central role in helping me build and benefit from
an inclusive and diverse office.

lll. Diversity Breakfasts

Over the past several months, I have been meeting one-on-one and with small groups of diverse
lawyers from across Arizona and documenting the experience.' We are doing this because in order to
achieve true diversity in the field of law, we must figure out how to smooth the hurdles and eliminate
the roadblocks for women, who currently hold just seventeen percent of equity partner positions?
despite having been approximately half of law school graduates for years.’

1. See www.taketheleadwomen.com.

2. Nat'l Ass'n for L. Placement, The Representation of Women and Minorities Among Equity Partners Sees Slow Growth,
Broad Disparities Remain, NAT'L Ass’N FOR L. PLACEMENT (Apr. 2014) [hereinafter 2014 NALP Bulletin], http:/ /www.nalp.
org/0414research.

3. A.B.A. Sec. of Legal Educ. & Admissions to the B., Enrollment and Degrees Awarded, A.B.A. (2013), http:/ /www.ameri-
canbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/statistics/enrollment_de-
grees_awarded.authcheckdam.pdf.

120 eeee |ILP Review 2017



Change of that magnitude is going to require a shift in thinking on the part of law firm leadership,
and it will also require opening the dialogue to include the voices of women in the field. The conversa-
tions during these “diversity breakfasts” have provided an opportunity to generate discussion about
diversity in the field of law. We are beginning to define the challenges and work on solutions to the
institutional problem of lack of gender and ethnic diversity in the upper echelons of law firms. I can
already see that simply having the discussion and engaging in a dialogue is a great first step. But what
really counts is what we do after we start talking about it.

Reaching full equality in the legal field is an important and ongoing struggle, but it is not a chal-
lenge to fear, and we must recognize the progress that has been made. One breakfast attendee brought
up the fact that although there is still much work to be done, we should all recognize that which
already been accomplished. This summer, we will have a woman leader of the ABA passing the gavel
to another woman (we were honored to have the future ABA leader at the table with us during that
particular interview). Another notable victory is the fact that the American Health Lawyers Associa-
tion has a majority of women on the board, and we were once again honored to have a past president
with us at that breakfast.

However, the attendees at these breakfasts also consistently shared anecdotes regarding less than
equal treatment and less than equal opportunity. Employers often penalize women because they are
assumed to be too involved with their kids and to be responsible for maintaining the home—whether
that is actually part of their life at home or not. Employers often assume women are not able to travel
to take a deposition. Thus, employers send men on these assignments instead. Too often, employers
make these decisions without ever even asking the women, the perception being: “This is what the
man is supposed to do, and this is what the woman is supposed to do.”

This misguided perception also manifests in the implicit bias that favors fathers but penalizes moth-
ers. So not only is there a “mommy penalty,” there is also a “daddy benefit”; the implicit bias is that
parenthood makes men more responsible but women less likely to prioritize their work. This percep-
tion is the very heart of the problem.

So not only is there a “mommy penalty,”
there is also a “daddy benefit”; the
implicit bias is that parenthood makes
men more responsible but women less
likely to prioritize their work.
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Many firms treat “diversity” as a box to check
off rather than a culture to embrace. Firms
focus on the appearance of diversity, while

the reality behind the appearance doesn't do
justice to the concept.

IV. Mentors and Role Models

“It's important for young lawyers—and all young people, for that matter—to see women in posi-
tions as senior lawyers and partners.” This was one of the statements that sparked a discussion dur-
ing a recent diversity breakfast. One of my guests told a story about ABA President Paulette Brown
and the way she shares her successes and accomplishments with the young people she meets at Boys
& Girls Clubs. The more opportunities we have to show examples of successful female lawyers and
judges to young women, the more we will encourage girls aspire to careers in law. And the more
women we have in senior positions, the more we build the network of support in the field of law. This
network has existed for men for many years; however, for the most part, women have been excluded.

Take The Lead understands that networks, mentors, and sponsors are critical in every field, but
particularly in the legal field. There is no substitute for senior lawyers who are willing to provide
guidance and advice to those who will follow the same path. They can increase awareness of the chal-
lenges ahead, suggest how to best survive those challenges, and pave the way for women to advance
in a male-dominated profession.

V. From Appearance to Reality: A Shift in Perspective

AsIwork to grow my firm, my goal is for the office to succeed and for people to be fulfilled in their
professions—men and women alike. To do this, we have to overcome the “this is how it’s always
been done” mentality. I hope that by “taking the lead,” I will be a part of the movement to disrupt
antiquated stereotypes regarding our values and roles.

“Diversity” has been a word embraced by a significant number of law firms in recent years. But
many firms treat “diversity” as a box to check off rather than a culture to embrace. Firms focus on the
appearance of diversity, while the reality behind the appearance doesn’t do justice to the concept.
True diversity, it turns out, is often not the real goal. Website pages devoted to diversity, firm bro-
chures and pitch books that include many different color faces and genders may make the firm feel
good about itself, but it’s the voice of the members of the firm at every level (and particularly in lead-
ership) that tells the true story. I do believe change is coming. Gender diversity is something clients
are beginning to expect and appreciate.
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When you bring a diverse group of individuals together to make decisions about firm growth, cli-
ent development, devising legal strategy, presenting a case to a jury, or giving back to the community,
you will be far more successful than you would using a homogenized approach. People from differ-
ent backgrounds approach things differently, and this is a good thing.

VI. The Research is Clear: Diversity is Good for Business

Time and again, studies show that creating a culturally diverse workforce improves a company’s
financial performance. A 2014 Gallup study found that gender-diverse teams perform better than
single-gender teams.* Credit Suisse examined board structure and corporate performance in 3,000
companies and found that greater gender diversity, as measured by the percentage of women on the
board of directors, coincides with better corporate financial performance and higher stock market
valuations.” This should come as no surprise.

Yet the diversity movement in the legal field lags far behind that in other industries. According to
ABA statistics,® eighty-eight percent of lawyers are white-more than architects and engineers, accoun-
tants, physicians and surgeons. Women in the profession often find themselves at a disadvantage if
they become mothers. As of 2014, over eighty percent of equity partners in U.S. law firms were men,
and over ninety-four percent were white.”

VIl. Change Happens

Let us not be discouraged. A law firm is a living and malleable body that is constantly changing.
At the end of the day, you don’t create a diverse workforce for appearance. You do it because it’s the
better practice—because you want the best people at the table. And the best people don’t all look the
same.

Our hope is that these discussions will shed light on a solution to the institutional problem of lack
of gender and ethnic diversity in upper echelons of law firms and in the overall lack of personal and
professional satisfaction for lawyers in firms. Without the dialogue that creates understanding of
what each participant brings to the table—regardless of race or gender or more likely because of it—
these efforts can often turn into an excuse for not fostering inclusion and the success of the entire

group.

Reaching full equality and true diversity in the legal field is an important and ongoing
struggle, but it is not a challenge to fear. Recognizing the benefit of creating, fostering, and
relying on diversity in your law firm is not just the PC thing to do, it is the smart way to run
a business.

4. See Sangeeta Bharadwaj Badal, The Business Benefits of Gender Diversity, GALLUP Bus. J. (Jan. 20, 2014), http:/ /www.
gallup.com/businessjournal /166220 /business-benefits-gender-diversity.aspx.

5. See Juria DawsoN, RicHARD KERSLEY, & STEFANO NATELLA, THE CS GENDER 3000: WOMEN IN SENIOR MANAGE-
MENT (2014), https://publications.credit-suisse.com/tasks/render/file/index.cfm?fileid=8128F3C0-99BC-22E6-838E2A-
5B1E4366DF.

6. Lawyer Demographics, American Bar Association (2012), http:/ /www.americanbar.org/content/dam/aba/migrated/
marketresearch/PublicDocuments/lawyer_demographics_2012_revised.authcheckdam.pdf.

7.2014 NALP Bulletin, supra note 2.
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Corporate Lawyers and
Diversity Discourse

Cheryl L. Wade
The “Dean Harold F. McNiece” Professor of Law at St. John's University School of Law

Corporate lawyers need to be well-versed in diversity issues. Not only does diversity play a role in
the hiring and promotion within their own law firms, it is increasingly an issue as they advise their
corporate clients on regulatory and legislative matters as well as the client’s own corporate culture.

the legal profession is especially salient in 2016. As a nation, we have spoken a great deal about

diversity as it relates to race in general and African Americans in particular over the past year. A
string of deaths of unarmed African American men at the hands of white police officers summoned the
nation’s attention. When a white police officer shot and killed Michael Brown in Ferguson, Missouri, there
was a great deal of discussion about the gross underrepresentation of African Americans on the police force
and among local politicians. Many observers believed that a racially-homogenous police force and homo-
geneity among political leaders partially explained the mistreatment of African Americans at the hands of
the white Americans in charge. In the months after Brown’s death, police officers killed more African
Americans. The media highly publicized some of the incidents, like the shooting and death of Freddie Gray
in Baltimore. But, Gray’s death in Baltimore was different. While everyone in charge in Ferguson was
white, in Baltimore, the state prosecutor, the mayor, the police chief, and several elected officials were Afri-
can American. Even the group of six police officers was a diverse group. Three of the officers charged were
Black.

T he work of the Institute for Inclusion in the Legal Profession and its advocacy for more diversity in

The troubled relationship between some African Americans and many police departments provides a
symbolic narrative that offers insight regarding the discussion of homogeneity in some segments of the
legal profession. Much of the discussion about the racial and gender homogeneity among large law firm
partners, on the bench, and in certain practice areas, mirrors the type of discourse about diversity that is
typical in the United States. More often than not, Americans engage in a superficial analysis about the value
of diversity and how we can achieve it. This superficiality characterizes discussions about police brutality
and exchanges about the value of diversity in the legal profession. In the United States, we say all the right
words—diversity, inclusion, access—without digging deeply into the causes and cures for the lack of gender
and racial diversity. Americans rarely focus on the homogeneity of those who lead our most important
professions and institutions unless there is a crisis. We say we want diversity without challenging the omni-
present homogeneity among the most successful business and political leaders and legal professionals. The
discourse about race in the United States is plagued by a phenomenon called “doublespeak.”* As William
Lutz has defined it, doublespeak is:

[l]language that pretends to communicate but really doesn’t. It is language that makes the bad
seem good, the negative appear positive, the unpleasant appear attractive or at least tolerable.
Doublespeak is language that avoids or shifts responsibility . . . . It is language that conceals or
prevents thought; rather than extending thought, doublespeak limits it . . . . Basic to doublespeak
is incongruity, the incongruity between what is said or left unsaid, and what really is.?

1. WiLLiam Lutz, DOUBLESPEAK (1989).
2.1d. at 1-2.
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We witness this shift in responsibility when
legal professionals who are responsible for
hiring or identifying others for legal jobs explain
that the people who occupy the highest level
and best paying positions are not more diverse
because the pool of women and people of color
appropriate for service is small. This is a pipeline
problem, they typically lament.

When speaking of diversity, inclusion, and access, commenters rarely speak of antidiscrimination law or
a business’ efforts to monitor compliance with such law. Few ever utter the words “discrimination, sexism
or racism.” It is as though these words are epithets to be avoided at all costs. Implicit in the failure to men-
tion discrimination, sexism, or racism is the conclusion that we have resolved these problems. The silence
implies that inclusion of women and people of color at the upper levels of the legal profession and in other
contexts, access to equal opportunity, and diversity are the only issues remaining when it comes to race,
gender, and homogeneity among the highest ranking legal professionals. Few explore the possibility that
the racism, sexism, and discrimination that continue in the United States also infect relationships in the
legal profession and other professional contexts. This is a phenomenon that I call diversity doublespeak.?

Diversity doublespeak has pervaded our national discourse about race and gender for decades. Diver-
sity doublespeak focuses on happy, positive concepts: inclusion, access, affirmative action, equal opportu-
nity, and diversity. It helps to sanitize the conversation about race and gender and obscures the continuing
problems of racism, sexism, and discrimination. Lutz says that doublespeak is “language that only pre-
tends to communicate” or “language that makes the bad seem good.” Diversity doublespeak does the
same thing; it makes the bad (continuing discrimination) seem good (diversity). Lutz notes that “double-
speak shifts responsibility.” Diversity doublespeak shifts responsibility from employers. We witness this
shift in responsibility when legal professionals who are responsible for hiring or identifying others for legal
jobs explain that the people who occupy the highest level and best paying positions are not more diverse
because the pool of women and people of color appropriate for service is small. This is a pipeline problem,
they typically lament.*

Lutz explains that “rather than extending thought, doublespeak limits it...” In the diversity context,
happy talk focusing solely on inclusion, access, diversity, and equal opportunity limits thought about the
continuing problem of race and gender discrimination. Doublespeak, according to Lutz, reflects “incongru-
ity between what is said and what really is.” This is particularly true with respect to diversity doublespeak.
When leaders in the legal profession engage in diversity doublespeak, there is a significant gap between
what they say about diversity and what really is.

3. See Cheryl L. Wade, “We Are an Equal Opportunity Employer”: Diversity Doublespeak, 61 WasH. & LEg L. Rev.
1541, 1547-50 (2004).

4. Kimberly D. Krawiec, John M. Conley, & Lissa L. Broome, A Difficult Conversation: Corporate Directors on Race and
Gender, 26 Pace INT'L L. Rev. 13 (2014).

IILP Review 2017 eeee 125



The reasons for concern about board
homogeneity become evident when
looking at the racial and gender
composition of U.S. boards

Corporate lawyers make decisions about diversity when they hire and promote within their own firms,
but equally important is the fact that these lawyers advise their clients about matters relating to diversity
and the creation of corporate climates that are inclusive. As the twenty-first century’s first decade closed,
two corporate governance changes—one regulatory, the other legislative-employed the rhetorical discourse
of diversity and inclusion that I describe. Both reforms had some potential to elevate the discourse on rac-
ism, sexism, and discrimination in the business setting among corporate lawyers and in the legal profes-
sion; but, so far, they have fallen short of doing so.

The regulatory focus board diversity began on December 16, 2009, when the Securities and Exchange
Commission (SEC) amended Item 407(c) of Regulation S-K.> Under the amended rule, corporate boards
must disclose in their proxy and registration statements the process they use to find and evaluate individu-
als to join and serve on the board. In describing this process, boards must disclose whether they include
diversity as one of the bases for identifying and choosing board members. If diversity is a consideration,
boards must describe how it factors into the decision-making. If boards have a policy covering diversity in
the board nomination process, they must disclose the policy and the way they implement it, and they must
describe how they evaluate the policy’s effectiveness.®

The effective date for the SEC rule on board diversity disclosure was February 28, 2010. The reasons for
concern about board homogeneity become evident when looking at the racial and gender composition of
U.S. boards at the time the rule was enacted. In 2010, 74.5% of Fortune 500 directors were white men.” White
women held 12.7% of the board seats; African American men held 5.7%; African American women held
1.9%; Latinos held 2.3%; and Latinas held just 0.7%.° In 2011, the percentage of white women on the boards
of Fortune 500 companies rose slightly to 13.1%.” African American women, Latinas, and Asian women
held 3.0% of the board seats of Fortune 500 companies that year."” In 2011, most Fortune 500 companies
(70.7%) had no women of color serving on their boards."

5. SEC, Proxy Disclosure Enhancements (Release Nos. 33-9089) 4-5 (Dec. 16, 2009).

6.17 C.ER. § 229.407(c)(2)(vi) (2012); The exact language of the amended rule is that boards must:

“[d]escribe the nominating committee’s process for identifying and evaluating nominees for director...and whether,
and if so how, the nominating committee (or the board) considers diversity in identifying nominees for director. If the
nominating committee (or the board) has a policy with regard to the consideration of diversity in identifying director
nominees, describe how this policy is implemented, as well as how the nominating committee (or the board) assesses the
effectiveness of its policy.”

7. Catalyst, Women on Boards, http:/ /www.catalyst.org/knowledge/women-boards.

8.1d.

9.1d.

10. Id.

11. Id.
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The goal of disclosure is to provide potential
investors and security holders with material
information. But, disclosure also has the
potential to change corporate behavior.

There was some intrinsic potential for the SEC’s board diversity rules to inspire corporate directors and
the lawyers who advise them to think about the homogeneity of their boards in a meaningful way. The goal
of disclosure is to provide potential investors and security holders with material information. But, disclo-
sure also has the potential to change corporate behavior."* Diversity disclosure can inspire meaningful
change. Corporate managers may change policies or practices that could damage their companies’ reputa-
tion if they are required to disclose information relating to those policies or practices. Or, companies may
boost their reputations by voluntarily disclosing certain facts. For example, some companies voluntarily
disclose the racial and gender composition of their boards by sending shareholders proxy materials that
include directors’ pictures. These companies have more minority and women directors than companies
who do not engage in this kind of voluntary disclosure.”

With the help of advice from in-house counsel, the SEC board diversity rule could have encouraged
boards with no formal or informal diversity policy to think about adopting one. The requirement that
boards describe how they implement their diversity policy could have inspired reflection about the pro-
cess. And, the SEC’s mandate for boards that have a diversity policy to disclose how they evaluate their
policy’s effectiveness had the power to promote introspection about the adequacy of the process. Unfortu-
nately, however, the SEC’s amended rule does not seem to have inspired meaningful reflection about the
lack of racial diversity on corporate boards.

After the SEC board diversity disclosure rules became effective in 2010, more corporate boards added
discussion about diversity in their proxy statements. But, even in the first few months after the rules’ effec-
tive date, it was clear that the diversity discussion inspired by the SEC’s changes was diversity double-
speak. The SEC rules did not define diversity so some companies articulated a commitment to diversity but
defined the concept expansively. Many companies expressed a commitment not only to racial and gender

12. In the 1970s, several public interest groups petitioned the SEC to revise mandatory disclosure rules to include infor-
mation regarding a company’s civil rights and environmental performance. The SEC declined to mandate that companies
disclose equal employment opportunity practices, nor would it require disclosure of unlawful employment discrimina-
tion. Exchange Act Release No. 5,627, [1977 Transfer Binder] Fed. Sec. L. Rep. (CCH) Paragraph 80,310 (Oct. 14, 1975).

The Commission stated that “[a]s a practical matter, it is impossible to provide every item of information that might be of
interest to some investor in making investment decisions....” According to the Commission, several commenters “sug-
gested more than 100 topics concerning which they desired disclosure. A disclosure document which incorporated each
of the suggestions would consist of excessive and possibly confusing detail...”

13. Richard A. Bernardi, David F. Bean & Kristen M. Weippert, Minority Membership on Boards of Directors: The Case
for Requiring Pictures of Boards in Annual Reports, 16 CRITICAL PERSPECTIVES ON ACCOUNTING 1019 (2005).
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Corporate lawyers can encourage their clients
to avoid diversity doublespeak and engage in
sincere introspection when responding to the

SEC’s board diversity rules.

diversity but also enumerated a long list of others factors, including ethnicity, age, and national origin,
along with diversity of geographic location, experience, background, viewpoint, and skills."* The disclosure
was vague, superficial, and obscure.

This kind of expansive definition of diversity was common in the business context long before the SEC
required disclosure about board diversity. It was evident on corporate websites where companies articu-
lated their commitment to a diverse workforce. The concepts of racial and gender diversity get lost among
the various types of diversity that business leaders claim to value. This approach to diversity obscures the
fact of historical discrimination against women and people of color. Diversity efforts are necessary because,
for decades, women and people of color have faced discrimination that has impeded their entry and suc-
cess in the business world. The history of discrimination in the United States on the basis of age, ethnicity,
and national origin is comparable in many ways. But there is no similar history of discrimination on the
basis of viewpoint, experience, background, or skills in the United States. It is true that elitism, class-con-
sciousness, and politics have impeded the professional advancement of individuals with certain view-
points, or those from modest backgrounds. But these individuals have not faced the pervasive and
systematic discrimination that women and people of color have endured. Diversity of skills, viewpoint,
experience, background, and even geographical location are essential for successful firms. These are impor-
tant considerations when hiring employees, promoting managers, and identifying board members. Com-
panies, however, should pursue viewpoint, experiential, and background diversity without eclipsing the
very different goals of racial and gender diversity.

The enactment of the SEC’s board diversity rules was a missed opportunity for the corporate lawyers
who advise boards and their companies. Corporate lawyers can encourage their clients to avoid diversity
doublespeak and engage in sincere introspection when responding to the SEC’s board diversity rules. It is
only with this kind of honest counsel that firms can achieve diversity and inclusion and not merely talk
about it.

In 2010, another corporate governance reform addressed racial and gender diversity in the financial sec-
tor by employing the rhetoric of “inclusion.” Section 342 of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act creates an Office of Minority & Women Inclusion at various agencies, including: the
Federal Deposit Insurance Corporation; the Securities and Exchange Commission; the Treasury; the Office
of the Comptroller of the Currency; the Consumer Financial Protection Bureau; and, each of the twelve

14. Kimberly Gladman, Beyond The Boilerplate: The Performance Impacts of Board Diversity, THE CORPORATE L1-
BRARY (July 29, 2010).
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It is true that elitism, class-consciousness,

and politics have impeded the professional
advancement of individuals with certain
viewpoints, or those from modest backgrounds.
But these individuals have not faced the
pervasive and systematic discrimination that
women and people of color have endured.

Federal Reserve Banks.” Section 342 charges these newly created “Inclusion Offices” with monitoring the
diversity efforts of the agencies, the entities they regulate, and the firms with whom the agencies do busi-
ness (including, of course, law firms). The disclosure and monitoring that Section 342 recommends applies
to almost all participants in the private sector, because the agencies covered by the provision regulate cor-
porations and do business with financial institutions, investment banks, mortgage banking firms, brokers,
dealers, underwriters, accountants, and even law firms.

Under Section 342, each Inclusion Office must establish procedures to “ensure the fair inclusion and
utilization of minorities and women” at the businesses with which the agencies contract and the companies
they regulate. Regulated firms, contractors, and subcontractors may “provide a written statement that the
company will ensure the inclusion of women and minorities in its workforce to the maximum extent
possible.”

Representative Maxine Waters proposed Section 342. In a 2009 speech to the House of Representatives,
she explained that even though they are qualified, minority and women-owned businesses “continue to be
excluded from contracting opportunities made available by the government’s historic intervention at banks
and other financial institutions.”"” Some have criticized the provision, calling it vague and redundant."®
Rules prohibiting discrimination against women and minorities in the business setting are already in
place.”” However, this is a provision that is intended to reinforce and reiterate principles relating to racial
justice and fairness for women, and for these reasons, the provision’s redundancy is potentially helpful.

15. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, § 342, 124 Stat 1376 (2010) (codi-
fied at 15 U.S.C. § 5452).

16. 1d.

17. Kevin Roose, Seeking Guidance on Dodd-Frank’s Diversity Clause, N.Y. Times (Nov. 11, 2010, 5:04 PM), dealbook.
nytimes.com/2010/11/11/seeking-guidance-on-dodd-franks-diversity-clause/.

18.Id.

19. See e.g., Title VII of the Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241, as amended, 42 U.S.C. 2000e et seq.;
Civil Rights Act of 1991, Pub. L. No. 102-166, as amended 42 U.S.C. 1981 ¢t seq.; Lilly Ledbetter Fair Pay Act of 2009, Pub.
L. No. 111-112, 123 Stat. 5.
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After Section 342 was enacted, law firms promised clients that they would follow the provision’s devel-
opment and keep clients up to date about its details. This presented an opportunity for meaningful dis-
course about race. Proskauer, Rose, Goetz & Mendelsohn communicated with its clients that “[t]he ultimate
impact of the Inclusion Offices will not be known until they are operational, but it certainly is one reason to
stay abreast of developments under the Dodd-Frank Act and ensure that [our clients] are familiar with all
of the relevant provisions contained in it.”* Another law firm, Baker & McKenzie, assured its clients that
the firm would “monitor the development of standards by the Inclusion Offices and report on them as the
program” evolved.?

Section 342 presented an opportunity to elevate the discourse on race with respect to discriminatory
attitudes that may exclude women and people of color from the financial sector. Corporate lawyers, how-
ever, failed to seize this opportunity. Proskauer issued a client-alert that denounced Section 342, telling its
clients that the provision was “a potentially onerous provision.”” Baker & McKenzie wrote to its clients
dismissing Section 342 as a potentially “significant administrative burden for contractors and service pro-
viders to Dodd-Frank covered agencies.”* Neither firm addressed the issue of racial and gender homoge-
neity in the private sector. Corporate law firms squandered an opportunity to address the issue of racial
and gender injustice in the business setting.

Section 342 presented an opportunity to
elevate the discourse on race with respect

to discriminatory attitudes that may exclude
women and people of color from the financial
sector. Corporate lawyers, however, failed to
seize this opportunity.

20. Uncertainty in the Dodd-Frank Act’s “Office of Minority and Women Inclusion” Provision, PROSKAUER (July 27,
2010), http:/ /www.proskauer.com/publications/ client-alert/uncertainty-in-the-dodd-frank-act/.

21. http:/ /www.bakermckenzie.com/files /Publication /3ebf09aa-2986-4b4b-9963-61bacl4bdéfe /Preview /Publication-
Attachment/b23e3bab-6131-4576-870e-64c0b01a3723 /al_employment_ofccpanothername_jul10.pdf

22. Uncertainty in the Dodd-Frank Act’s “Office of Minority and Women Inclusion” Provision, PROSKAUER (July 27,
2010), http:/ /www.proskauer.com/publications/ client-alert/uncertainty-in-the-dodd-frank-act/.

23. http:/ /www.bakermckenzie.com/files /Publication/3ebf09aa-2986-4b4b-9963-61bac14bd6fe /Preview / Publication-
Attachment/b23e3bab-6131-4576-870e-64c0b01a3723 /al_employment_ofccpanothername_jul10.pdf
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Diversity of Talent: Maximizing
Diversity of Thought, Minimizing
the Use of Problematic Heuristics

Lisa Webley
Professor, Westminster Law School

Liz Duff
Head, Westminster Law School

How can organizations such as law firms avoid further cultivating and perpetuating cultural
biases based upon stereotypes and value-assessments that are already rooted in a dominant
culture characterized by privilege, Caucasian ancestry, and heterosexuality? Is the key to
countering this a keener appreciation for how we define “talent”?

l. Introduction

iversity and inclusion strategies have developed through a series of stages, and many of the
Darticles and best practice suggestions within the IILP Review have showcased nuanced

approaches to diversity and inclusion. These have developed through what we have catego-
rised into three waves: (1) measures to remove indirect discrimination; (2) initiatives to encourage
low participation groups to enter into and thrive within the legal profession; and (3) positive steps to
promote an inclusive workplace beyond protected characteristics by attempting to limit the influence
of unconscious bias on decision-making. But given the great efforts that have been made to increase
equality and diversity, and to create more inclusive workplaces, some wonder why progress appears
to have plateaued in some sectors. Our research has led us to examine the talent and organizational
management literature—coupled with recent findings in cognitive psychology and decision-mak-
ing—to consider whether there may be barriers in decision-making that make it difficult to realize the
potential within diversity and inclusion strategies.

In this short article, we argue that there is a need to think carefully about what we mean by ‘talent’
in our organizations to ensure that we are not falling back on stereotypes, such as the most valuable
people are those who have the highest fee-earning potential or the best resume loaded down with
excellent grades, extra curricula achievements, and exceptional life experiences.! We also need a keen
understanding of how to structure organizational decision-making if we are to provide developmen-
tal opportunities to allow talent to be nurtured and to flourish on individual and team levels. In turn,
we suggest strengthening planning, management, and accountability cycles to good effect so as to
ensure creativity and success in a context in which it is possible to deliver on the promise of fair access
and promotion. With these in alignment, we suggest that effective talent management embraces
diversity and inclusion, and successful diversity and inclusion initiatives can help us towards better
talent management too.

1. Lisa Webley, Jennifer Tomlinson, Daniel Muzio, Hilary Sommerlad & Liz Duff, Access to a Career in the Legal Profession
in England and Wales: Race, Class and the Role of Educational Background, in DIVERSITY IN PRACTICE: RHETORIC OR REALITY 198
(Robert Nelson, Spencer Headworth, Ronit Dinovitzer & David Wilkins eds., 2016).
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The way we think about talent and the way we
make decisions about talent has a real impact
on who we hire, who we retain, and how
productive and harmonious our workplace is.

Il. What is Talent?

Talent is a slippery concept and it can be difficult to state clearly what we mean by it and how to
evaluate it within a given role, let alone within a department or an organization. If we cannot define
it, it is very hard to recruit, develop, and promote people on the basis of their abilities and perfor-
mance or to be sure that we are not denying talented people an opportunity while giving colleagues
with mediocre performance too much credit for their efforts. We risk falling back on blunt proxies for
talent, or on heuristics that will be influenced by our unconscious biases. For example, when hiring
new entrants into the profession, some law firms in England and Wales look back to pre-law school
grades to attempt to assess lawyer competence because they tend to recruit trainee lawyers before
they have more than one year’s worth of law school grades. We may describe the sub-conscious
thought pattern as: “We want to hire the best people; the best people are the most intelligent people;
very intelligent people score highly on standardized tests; we shall hire those with the highest stan-
dardized test scores and grades.” Sub-consciously, “intelligence” and “grades” become synonymous,
and although there is likely to be a reasonable correlation between the two, they are not the same
thing at all. Intelligence is difficult to measure even given a clear understanding of what we mean by
intelligent in a given situation (IQ, EQ, skills, attributes, knowledge, in combination, and so forth). In
addition, other factors can play a major role in skewing performance in standardized tests (class,
school attended, and so forth). What we usually want are the best lawyers for our organization to
work within a particular context and to work well with the skill-set and personality traits of our exist-
ing lawyers. But rarely do we draw up job descriptions and specifications on that basis and then
shortlist and interview candidates against the organization’s needs. Nor do we often consider the
talents of our existing staff and hire new staff to complement them. Talent management research sug-
gests this to be by far the best way of selecting the right staff and retaining our best staff within a
productive and effective organization.

lll. Organizational Decision-Making

It is no surprise that the way we think about talent and the way we make decisions about talent has
a real impact on who we hire, who we retain, and how productive and harmonious our workplace is.
Most legal organizations have given a lot of thought to how to modify hiring, evaluation, and promo-
tion processes better to measure excellent contributions from an increasingly diverse workforce. But
there is a lot of frustration that these initiatives do not always yield the anticipated diversity gains.
The difficulties may be, in part, a function of the way we are all programmed to make decisions; the
fault may not lie with the diversity strategies themselves. Much has been written about unconscious
bias but less about the practical ways in which we may counterbalance it. However, through advances
in cognitive psychology, we now understand far more about how our thinking tends to default to
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A diverse workforce affords a greater chance

for diversity of thinking, which in turn provides
the potential that the range of different biases
may lead to challenge. It is not that people from
non-standard backgrounds are free from bias,
but their unconscious biases are likely to be
different from the norm.

quick, seemingly efficient, “system one” thinking,? even in complex environments. Harnessing this
knowledge may be the key to unlocking the next wave of diversity improvement while also provid-
ing real benefits in talent management too.

Daniel Kahneman explains that “system one” thinking produces a degree of certainty that leads
us to believe that we have made well-evidenced, objective decisions.? In truth, our brains filter out
complexity, make use of data we have readily at hand, and rely on our past experiences (and uncon-
scious biases) so that we infer what we should do now based on what we did last time around. It
gives us no access to new data or a way to consider what we may have missed out on as a result of
our previous decision. It can be very useful for routine decision-making in straightforward situations,
but it is less successful in nuanced environments where decisions need to be taken about develop-
ment opportunities, resource allocations, or appraisals of professional excellence.* This is why it is all
too easy for us to substitute subtle evaluations about a person’s suitability for a role, a pay rise, or a
promotion with a range of proxies, such as: being present in the office means being hard-working and
committed and in turn better than someone who works flexibly from home part of the week.

It is relatively easy to make similar leaps about an individual’s potential excellence as a lawyer
with reference to how well they achieved in school and university subjects unrelated to the ones rel-
evant to the organization’s mission. Further, prejudices about the university a candidate has attended
and the perceived quality of education they experienced (usually based on no objective evidence) can
lead to negative assessments of a candidate’s suitability for a professional role and may dispropor-
tionately affect minority candidates and those from lower socio-economic groups. These heuristics
are computed in an instant without us being conscious that we are making unwarranted leaps; these
leaps are rarely deliberate. We may sometimes reach the correct assessment of a person, but we may
not have done it via reliable means, and along the way we will have overlooked some very talented
people.

IV. Diversity Helps with “System Two" Thinking

This may go some way to explain why, in the absence of reflection, we often recruit, mentor, and
promote people like us. Homogenous short-listing, interview panels, management teams, and boards

2. DanieL KAHNEMAN, THINKING FasT AND SLow (2011).
3.1d.
4.1d.
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made up of people with similar backgrounds are likely to reinforce similar unconscious biases draw-
ing upon similar partial evidence, and lead to decisions based on past practice rather than genuine
reflection and evaluation on merit. A diverse workforce affords a greater chance for diversity of think-
ing, which in turn provides the potential that the range of different biases may lead to challenge. It is
not that people from non-standard backgrounds are free from bias, but their unconscious biases are
likely to be different from the norm. Challenge slows down our thinking, requires us to consider
extrinsic evidence and to deliberate properly in the realm of “system two” thought.® Obstacles slow
us down; they require us to reflect, to really look at evidence, to justify why we have reached our deci-
sions and how they may be based on faulty reasoning. A diversity decision-making group can help
with that. But that does not negate the need for a clear understanding of what kind of person we need
for a specified and delineated role.

V. The Importance of Planning, Management and Accountability Cycles

Although many definitions of talent treat it as something rare or unusual, the reality is more mun-
dane: different types of talent are needed in different roles in law firms. Although different forms of
talent may be in short supply—for example, leadership talent or entrepreneurial talent—most orga-
nizations will need a mix of talented individuals in order to be successful. Moreover, talent is not
something that one has or has not. As Carole Tansley notes: “Organisational talent, in order that it can
be identified and developed, must be visible, stimulated and nurtured.”® Individuals can develop
and manage talent, but they can also waste and side-line talent. Our organization needs to have this
mission at its core, grounded in all levels of the management, planning, and accountability cycles. If
we are to capitalise on existing talent and develop it to even greater levels of excellence, this mission
must be shared by lawyer-managers and not just the human resources team. Although this may seem
like a lot of effort, person-organization fit theory suggests that high-performing women and minority
professionals are more likely to base career decisions not just on whether a particular role is right for
them but also how well the values of the organization are aligned with their own. Thus, retention of
a strong and diverse workforce may rest on how well an organization manages talent within the firm.

VI. Conclusions

If we are serious about diversity and managing talent, we need to examine the things our
organization uses as evidence to evaluate potential and current employees. The starting point
is: what does talent look like in the role, in the team, and in the organization; and how do we
justify the criteria we use to assess talent? Once we are clearer on that, it may be easier to
audit the subtler ways in which our organization may make it more difficult for some than
others—for example, the mechanisms we use to allocate work and development opportuni-
ties, the inputs beyond the obvious critical career points (such as job offers, yearly appraisals,
and pay rounds) that we factor into our evaluations of employees” outputs. We need reliable
systems that capture that data necessary to allow for balanced and sophisticated evaluations;
it is positively beneficial to have processes that slow down our thinking to require us to jus-
tify and adjust our assumptions about candidates, colleagues, and our evaluations of their
performance. It is not just a question of making colleagues accountable for their performance
but all of us accountable for the decisions we take that impact their performance. If we can
harness that, we are likely to have more talent filled and diverse workplaces with higher
morale and better productivity.

5.1d.
6. Carole Tansley, What do we Mean by the Term “Talent” in Talent Management?, 43 IND. & ComMM. TRAINING 5: 266 (2011).
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Rising To The Challenge:

How the NAWL Challenge Club
is Helping Corporations and Law
Firms Advance Women in the
Profession

Angela Beranek Brandt
Partner, Larson + King LLP

Alan Bryan

Senior Associate General Counsel - Legal Operations and Outside Counsel Management,
Wal-Mart Stores, Inc.

Minority counsel programs — efforts aimed at increasing the use of racial and ethnic minority
lawyers by Corporate America — have been in existence for decades. A systematic program to
do the same for women lawyers has been lacking . . . until now. In a strategic collaboration,
the National Association of Women Lawyers has joined forces with major corporate clients to
encourage greater opportunities for high potential women law firm partners and companies
interested in retaining them as outside counsel.

l. Introduction

e NAWL Challenge Club is a joint effort by corporations and law firms to provide relationship-

I building opportunities that will help women lawyers advance to equity partnership in their law

firms. Knowing that the percentage of women equity partners has increased only slightly over many

years and understanding that business generation is the key to equity partnership, the National Associa-

tion of Women Lawyers (NAWL) developed the Challenge Club. The Challenge Club brings together high
potential women law firm lawyers and companies interested in hiring female outside counsel.

Il. History

In 2006, NAWL issued the NAWL Challenge to increase to at least thirty percent the number of women
equity partners, women chief legal officers, and women tenured law professors. While some progress has
been made in corporations and academia, the number of women equity partners remains relatively stag-
nant. The Ninth Annual NAWL National Survey on Retention and Promotion of Women in Law Firms,
conducted in October 2015, revealed that just eighteen percent of equity partners in AmLaw 200 firms are
women. That number is only three percentage points higher than when the NAWL Challenge was issued
nearly a decade earlier. NAWL recently issued a new challenge to the legal profession: one-third by 2020.
Women comprise one-third of the legal profession. The goal of the challenge is to increase the number of
women at the top levels to be representative of the overall number of women in the profession.

1. LAUREN STILLER RIKLEEN, WOMEN LAWYERS CONTINUE TO LAG BEHIND MALE COLLEAGUES (2015),
http:/ /www.nawl.org/p/cm/1d/fid=506.
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The NAWL Challenge Club is an initiative designed to help increase the number of women equity
partners in law firms. The Challenge Club allows law firms to designate high potential women who are
on the path but have not yet achieved equity partner status. The Challenge Club designates those law firm
lawyers as the law firm club members, and it invites them to attend various networking events with cor-
porate members. These events take place in connection with NAWL meetings around the country. In the
tirst year of the NAWL Challenge Club, events were held in Chicago, New York, San Francisco, and Min-
neapolis. While all events are centered on networking, the gatherings have also included in-house speaker
panels; “speed-networking” where law firm and in-house lawyers have short one-on-one sessions; roving
reporter questions; and other activities to enhance relationship-building. NAWL encourages all partici-
pants to attend events with the goal of making personal and professional connections that will build their
networks.

lll. Challenge Club Membership Criteria

A.Law Firms

For law firms, the impetus to join should be evident; in few other places can a law firm provide its attor-
neys with personal access to in-house attorneys from a variety of industries. To join, law firms must be a
NAWL sponsor and commit to increasing the number of women equity partners in their firms and the
profession by:

¢ Increasing the transparency of the equity partnership process
¢ Increasing internal transparency regarding equity partnership requirements

¢ Sharing annually with NAWL, for internal Club purposes only, the percentage of women equity
partners and/or the rates of change

* Designating lawyers and supporting participation
¢ Identifying high potential women lawyers who are on the path to equity partnership

* Supporting designated participants by covering travel and related expenses for networking events,
presentations, and mentorship sessions

¢ Developing policies that support Challenge goals
* Granting origination credit for work that directly relates to Club participation
¢ Creating a flex-time policy and supporting its use within the firm

* Ensuring that work that originates through the Club is passed along, through succession planning,
to other women within the firm

¢ Increasing the number of women lawyers on the firm’s executive, compensation, recruitment, and
other committees

In order to increase the benefits of Club membership, law firms should designate which lawyer(s) will
consistently attend the Challenge Club events. The number of lawyers firms can designate corresponds
with the firm’s level of sponsorship of NAWL.

B. Corporate Legal Departments

NAWL asks Corporate legal departments to make available corporate attorneys, including decision-
makers on legal work, and give opportunities to women lawyers in the Club to meet with them either at
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NAWL events or visits to their corporate headquarters. There are no promises of work. There is no legal
spend pledge to meet. For corporate legal departments interested in furthering diversity in the legal pro-
tession, joining the Club should not be a difficult decision. In joining, corporate members commit to sup-
porting an increase in the number of women equity partners in law firms by:

¢ Increasing work given to women lawyers

¢ Increasing spend with women attorneys or dedicating a percentage of total legal spend to women
lawyers every year

¢ Increasing the number of women outside counsel who serve as their lead trial lawyers, lead project
lawyers, and relationship partners

* Welcoming at least four law firm members to their locations for substantive presentations to legal
department members

¢ Participating in networking opportunities

¢ Participating in two to three Club networking events held in conjunction with NAWL’s Annual
Meeting, Mid-Year Meeting, the General Counsel Institute, and other regional programs

* Considering law firm members for future work

* Mentorship and publicity

¢ Creating mentorship opportunities for women lawyers

* Granting permission to publicize membership and participation in the Club

In addition, corporate members should be willing to have an open dialogue with the leadership of their
outside law firms about the advancement of women into positions of leadership within the firm. Corpora-
tions should be ready to guide and partner with Club participants from firms to work with the corpora-
tion and promote the work being done to law firm leadership whenever possible.

IV. The Importance of This Effort

A. Law Firms

Why should law firms—and the men who primarily run them—be interested in creating a pathway to
partnership and equity partnership for the women attorneys in their ranks? When law firms lose highly
talented lawyers, particularly women lawyers, whom the firms have collectively spent hundreds of thou-
sands of dollars to train and develop, someone should take notice and take steps to end it. Preventing the
attrition of women lawyers leads to better efficiency, better client service, and better morale for all lawyers
at every level of the firm. Additionally, the ability to demonstrate a high percentage of female lawyers up
and down the firm’s pipeline will help the firm recruit the best talent in the future. Effects of gender dis-
parity have an equally big impact on attorney morale. To keep all attorneys performing at the highest
levels and to prevent costly attrition, law firms must find ways to ensure women lawyers have equal
opportunities to secure business and provide a path to equity partnership and other firm leadership posi-
tions. This kind of empowerment can start through the firm’s membership in the NAWL Challenge Club
and supporting its women lawyers who participate in it.

For law firms, the benefits to membership in the NAWL Challenge Club go far beyond the individual
women who directly participate. The Challenge Club provides opportunities for the law firm to get in
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The NAWL Challenge Club provides access,

information, and opportunity to women lawyers from
participating law firms. Corporate legal departments
are already committed to diversity efforts. The NAWL
Challenge Club allows corporations to advance

their existing goals by meeting highly talented law
firm women who can increase the diversity of the
company’s outside counsel network.

front of clients that would not otherwise be available. It also demonstrates to clients and potential clients
that the firm shares their values with respect to diversity efforts. As it relates to those individuals who
directly participate, a firm’s designation of a woman lawyer is a confirmation the firm believes in her and
is committed to supporting her success in the firm. Those women have the opportunity to forge new rela-
tionships and accelerate serendipity with existing contacts. They benefit by growing their network and
that can lead to work. That work not only benefits firms as a whole but also will help women lawyers
achieve equity partnership.

B. Corporate Legal Departments

Over the last two decades, dating back to when DuPont started using diversity as a criterion in the
selection of law firms, corporate legal departments have increasingly been seeking a more diverse and
inclusive environment in the legal profession and in the law firms they utilize. That mission has included,
as it should, efforts at gender diversity and parity in the profession. Collectively, these corporations have
spent tens of millions on a commitment to women in the profession and other like-minded diversity ven-
tures. Yet, it is clear by the NAWL Survey that women continue to leave law firms in larger numbers than
men and are still not equally represented among equity partners, firm committee chairs, and other posi-
tions of leadership.

The Challenge Club provides those companies interested in seeing gender diversity and equity in the
legal profession a chance to meet women lawyers aspiring to equity partnership and have real engage-
ment in their careers. It is not simply writing a check for sponsorship. It is not a corporate press release in
support of diversity. The NAWL Challenge Club provides access, information, and opportunity to women
lawyers from participating law firms. Corporate legal departments are already committed to diversity
efforts. The NAWL Challenge Club allows corporations to advance their existing goals by meeting highly
talented law firm women who can increase the diversity of the company’s outside counsel network.

Corporations and corporate legal departments can be a guiding light for law firms. As clients and
potential clients, companies can give force to initiatives like the NAWL Challenge Club. It starts with sign-
ing on as members and participating in Club events, but it must go beyond. Companies that vocalize the
need for lead attorneys on their matters to be women send a strong message while raising the profile and
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importance of the women attorneys within law firms. Corporations can reinforce the importance of
meaningful gender diversity in law firms by providing the motivation to increase it at all levels of the law
firm. Law firms will be prompted to recruit and develop more women lawyers who can work on client
matters and will necessarily find ways to not only keep them in the firm but to advance them into firm
leadership.

V. Early Success

The strength of the Challenge Club is the power of the professional networks possessed by
individual participants, whether from a law firm or legal department. When all the networks are
joined together, the power is magnified and the individual networks become a large, unified
network acting in concert to achieve a common purpose. In this case, the purpose of these net-
works is the support, retention, and advancement of women in the legal profession, and specifi-
cally to increase the number of women equity partners in law firms.

In 2015, its inaugural year, the NAWL Challenge Club had corporate members and guests
from over twenty-five separate companies representing a number of industries, including retail,
insurance, digital commerce, financial services, restaurants, technology, software, medical
devices, and branding/sourcing services. More than thirty-five law firms participated in Club
events around the country. Several of the NAWL Challenge Club members earned new work in
the last year through the connections made in the Club. Others were invited to visit corporate
legal departments to pitch work and to learn more about the corporate members. Many net-
works grew and opportunities were enhanced.

By investing a small amount of time and resources to create access for women lawyers, both
law firms and legal departments can demonstrate support for gender equity in the legal profes-
sion. The Challenge Club and its efforts will not change the demographics of the profession
overnight. It will not be quick, nor will it be easy; but sometimes the difficult must be done. The
good news is that the Challenge Club and its members are ready and capable to take on the task.
For those interested in the Challenge Club’s mission: join, participate, and even lend your net-
work to the cause. There are few legal profession initiatives where such minimal effort can pro-
duce such momentous results.

The mission of the National Association of Women Lawyers is to provide leadership, a collec-
tive voice, and essential resources to advance women in the legal profession and advocate for the
equality of women under the law. Since 1899, NAWL has been empowering women in the legal
profession, cultivating a diverse membership dedicated to equality, mutual support, and collec-
tive success. To learn more about NAWL and how your organization can join the NAWL Chal-
lenge Club, go to http:/ /www.nawl.org/nawlchallengeclub or contact NAWL officers and staff.

The strength of the Challenge Club is the power
of the professional networks possessed by
individual participants.
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The Next Generation of Women’s
Diversity Initiatives

Margo Wolf O’'Donnell
Shareholder, Vedder Price
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It’s the 21st Century but to hear some people, gender diversity issues are still mired in the 20th
Century. Here, O’'Donnell and Owens summarize women’s initiatives need to consider, look
like, and be, in order to truly help advance women in the legal profession. Here, they describe
the Law Firm Women’s Initiative and how to drive it forward.

l. Introduction

iversity is a stated goal of every law firm and corporation today. If you look at the website of
Dany major law firm, you will see that the firm prominently displays diversity and inclusion

in its core values and initiatives. Following excellence in legal work, diversity and inclusion
typically rank as top priorities for every legal organization. Despite the emphasis placed on these
initiatives, however, little progress has been made to change the look of most major law firms.

Men and women graduate from law school in roughly equal proportions, and the summer and first
year associate classes of law firms reflect this mix. Law firms celebrate these new classes of associates
year after year, yet those who do not move up the ranks tend to be forgotten. It is in the later years
that the gender divide begins and the number of women reaching first tier partnership followed by
equity status dwindles dramatically.

It comes as a surprise to many in the profession that women still need separate diversity initiatives.
However, few realize the severity of women’s attrition from law firms. Women enter law firms in
equal proportion to men, but make up only sixteen percent of partners in the equity ranks. More
focus and attention needs to be paid to engage and retain women between the years of mid-level
associate and promotion to equity partner. Creating a path to equity partnership that contains mile-
stones along the way should be the focus for the next generation of women'’s diversity initiatives.

Il. Challenges Faced By Female Attorneys

Women face a number of challenges in the climb to equity partner. These challenges include: lack
of female role models; implicit bias; ad hoc succession planning for large or institutional clients; and
limited opportunities for management and leadership positions. Taken as a whole, these challenges
provide women with less visibility within the firm and fewer opportunities for work on the best cases
or transactions.

It is important to note that “work/life balance” or “family” issues are not included in the list of
challenges; this was not an oversight. While it is clear that family responsibilities still fall primarily
on women in many households, this is not the case across the board, and women should no longer be
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stereotyped in this manner. Technology has made it possible for women to stay connected and work
remotely when needed, and to juggle family responsibilities that historically might have taken them
out of contact with their firms.

lll. The Law Firm Women'’s Initiative

Over the past fifteen to twenty years, most law firms have opted to address gender diversity issues
by forming women'’s programs (sometimes called initiatives or forums), often as a subset of the larger
diversity initiative. While many of these programs are highly regarded by women in law firms, with-
out creating measurable change in the number of women at the partnership level, their effectiveness
is in question. Serving as a “safe haven” for women in the firm to share experiences does not neces-
sarily provide the valuable resources that women need to stay busy and engaged in high-profile legal
work.

What should a women’s initiative tackle and how should it be structured to create real institutional
change and address the issues set forth above?

The recession that we recently faced demonstrated that power was in business. Work force reduc-
tions disproportionately affected women in law firms, often under the notion that women lacked a
book of business or the key seat with an institutional client. It was clear that diversity initiatives took
aback seat to firm performance and profitability. With law firms operating on a year-to-year basis, the
firms reset compensation and performance each year, requiring every lawyer to prove her worth over
and over again. This “what-have-you-done-for me-lately” system is unforgiving, but it is the model
that firms have been perpetuating and it is familiar to most law firm partners. In order to groom
women to succeed in this system, women’s initiatives must shift their focus to providing female
attorneys the tools, knowledge, confidence, and opportunity to build and manage large books of
business and key client relationships.

Key elements in driving the initiative forward are the following:
A. Management Buy-In

There is nothing more important for the success of a program or its attorneys in a law firm than to
have the “buy-in” of those in senior leadership and those with the largest books of business. Women'’s
initiatives can no longer be solely for women to support women. Women cannot isolate themselves
from their male counterparts. This creates undue tension among men and women in the firm and
hidden resentment regarding budgetary allocations and special programs. If a women’s initiative is
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focused on business generation and promotion, then involving men who can share their experiences
in developing a book of business (or taking on a key client role or those with key client relationships
and business) can prove to unlock valuable knowledge and open opportunities. It can also unlock
opportunities to bring in more female clients and showcase the women in the firm. If the program
generates the support (and even better, the presence) of the managing partner or senior leadership,
the firm will immediately give it a much higher priority and status in the firm.

B. Education of all Attorneys

Implicit bias—stereotypes that unconsciously affect our decision making—is found in all attor-
neys. However, with proper education and understanding, the majority will learn to recognize this
behavior and think twice before taking certain actions. If you can educate attorneys about this issue
in a non-threatening way so they can recognize potential bias in their own actions, it will begin to
change behavior.

Women also need to be trained in networking, business generation, and credentialing—topics that
laws schools do not teach and may not be intuitive. With fewer female role models and fewer oppor-
tunities to engage with more senior partners over lunch, cocktails, or elsewhere, women do not get
the same type of informal mentoring that comes naturally in these settings. It is also less natural for
women to ask for business and be direct about what they want. Consistent training can help to allevi-
ate these issues.

All attorneys should understand why diversity initiatives are important, how they relate to the
success of the business, and their role in helping the firm accomplish its goal of a more diverse and
inclusive environment. Understanding what clients are looking for in their law firms, the benefits of
having more diverse pools of thought on client teams, and what doors can be opened will go far in
changing the general attitude among law firm partners. Even understanding that women face differ-
ent struggles will bring to change perceptions and even succession planning strategies.

C. Offer Solutions

In order to effectuate change, we must go beyond identifying the problem and develop creative
solutions. Too often, women shift the burden to others to find a solution. For any problem or com-
plaint, there should be a corresponding proposal on how to resolve (or at least start to resolve) that
issue. Firms are more likely to address those issues with potential avenues for resolution rather than
issues that do not have an obvious path for resolution. Being part of the solution, rather than part of
the problem, will open the ear of management much more quickly and should lead to better results.
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For some, the sacrifices or choices that were
made to achieve success came with bitter
consequences, and women do not want to
share these stories or fear that it will scare the
next generation away from working toward
the same level of success.

D. Women Helping Women

As women climb the ranks, they need to look back and offer opportunities to their younger or
more junior counterparts. While this seems intuitive, women are often hard on one another and
sometimes can be seen as roadblocks. For some, the sacrifices or choices that were made to achieve
success came with bitter consequences, and women do not want to share these stories or fear that it
will scare the next generation away from working toward the same level of success. If senior and
junior women are open and work together to discuss their career paths, it may unlock some of the
mystery that clouds women looking at partnership.

D. Transparency

Women need to understand the fabric of the law firm and its components, and the firm needs to be
transparent in sharing information. The metrics for success need to be clear; and both senior leader-
ship and those climbing the ranks need to be forthright and honest in their intentions. Women tend
to believe that flying under the radar and working hard is all that is needed, but as many will recog-
nize, firms more often reward those that are vocal in their intentions.

IV. Case Study on Collaboration as an Industry Initiative

While each law firm believes that its approach to diversity, training, and educating its lawyers is
unique and unprecedented, law firms face common challenges, and every organization has a limit to
the number of topics and programs it can offer. Diversity and inclusion issues are systemic problems
in the legal industry, and both in-house and outside collaboration are useful in addressing those
issues.

Nine years ago, a group of women leading the women’s programs at their respective law firms in
Chicago came together to see if there would be enough interest in forming a group that could work
to better share and collaborate on new areas and topics for law firm women’s initiatives. Having
reached a roadblock as to what else could be accomplished in their respective firms, these women
gathered to share ideas about how take their programs to the next level. Today, the Coalition of
Women'’s Initiatives in Law, with chapters in Chicago and New York, stands as a model of collabora-
tion for law firms and in-house attorneys to come together to make change by giving women the tools
to further themselves in the legal profession.
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This section provides an overview of how the Coalition structures its membership, governance,
and programming. Its goal is to serve as a model for other diversity initiatives in order to effect
change in the profession.

First, for law firms, firm-level membership is required. The Coalition requires law firms to join as
members, allowing for a deeper commitment to the mission of promoting women in the legal profes-
sion and outreach to a greater number of attorneys. Coalition programs are open to all attorneys at
member law firms, which increases participation and outreach and allows younger attorneys to
attend programming without having to ask permission or tap an expense budget. In addition, each
member law firm delegates specific attorneys who are tasked with communicating information
regarding the Coalition to other attorneys at their firm. Delegates also serve on the Board of Directors
of the Coalition. As a result, delegates have a leadership role and the Coalition is relieved of the bur-
den of communicating and maintaining a database of thousands of attorneys at member firm.

Second, the Coalition has clear objectives and goals. The mission of the Coalition is to benefit its
members by providing positive avenues of communication, collaboration and guidance that help
members enhance the recruitment, retention and promotion of women lawyers and support the
implementation and relevancy of women’s initiatives. By having the clear goal of increasing the suc-
cess of women in the legal profession, the Coalition motivates all the women involved to push their
careers to the next level. Coalition delegates elevate their own careers through Coalition programs
and initiatives while helping others to succeed as well.

Third, the Coalition is not afraid to break out of the mold. In its first few years, the Coalition grew
exponentially, as did its programming. With this growth, the leadership of the Coalition realized that
its objectives—the promotion of women attorneys in law firms—could apply equally to in-house
attorneys. In 2011, the Coalition expanded its membership to include in-house attorneys. The Coali-
tion structured in-house membership somewhat differently from law firm membership, in order to
encourage in-house attorneys to join and to accommodate the many different sizes of companies in
which in-house attorneys work. Lawyers who work in-house at companies can join by company (like
a law firm) or individually. The Coalition had an immediate influx of in-house members, and now
includes attorneys from more than thirty companies. At the same time, perhaps because of the inclu-
sion of in-house attorneys and the increased opportunities to meet and network with these individu-
als, the number of law firm members in the Coalition doubled.

146 eeee |ILP Review 2017



(Y'Y Y

Law firms need to pick up the pace of progress
for women in order to meet the expectations
among non-legal corporations—the clients
who fuel the legal industry.

Fourth, the Coalition utilizes the talents of its members. The Coalition has a large board and several
committees chaired by individuals who are very passionate about the tasks they are undertaking for
the Coalition. The women who chaired these programs used their differing perspectives to make each
event successful. Both of the authors served as president of the Coalition and, while the position was
incredibly demanding, it was critical to the success of the group to have a talented team in place.

Fifth, the Coalition uses feedback and/or criticism to its advantage. At one of the Coalition’s larg-
est events, leadership of the group learned that the lack of ethnic diversity at the event and other
Coalition events disappointed many attorneys. The Coalition immediately took action and reached
out to other women’s groups in Chicago, including the Black Women’s Lawyer’s Association, the
Asian American Bar Association, and the Chicago Committee, to join together for a large event on
diversity in the profession. Working with these groups has enabled the Coalition to gain exposure
and better diversify.

Sixth, the Coalition directly promotes and credentials its members by nominating them for attor-
ney awards. The Coalition raises the profile of its members by encouraging them to apply for awards
and assisting with and often drafting nominations. As a result, the Coalition has helped to increase
the number and visibility of women receiving attorney awards.

Lastly, the Coalition is always ready to “sell” by updating prospective members on the benefits of
joining. The Coalition utilizes newsletters and large events with high-profile attorneys to educate
potential members. The Coalition also organizes committees and task forces to work on expansion.
This year, the Coalition created an expansion committee, which led to a new chapter in New York.
Within, a year the New York Coalition has a vibrant membership, monthly programming, and a
board modeled on the one in Chicago. The fact that New York attorneys at firms and companies
immediately embraced the idea of the Coalition suggests that an outside group that assists with
diversity initiatives at an institutional level is an important component of taking steps to effect change.

Increasing the pace of integration of women at the top of the legal profession is a difficult task. Law
tirms need to pick up the pace of progress for women in order to meet the expectations among non-
legal corporations—the clients who fuel the legal industry. By changing the model and working
together, individual legal organizations can benefit from accelerated programming and opportunities
that will exemplify the commitment of the organization to changing the face of the legal industry.
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Asian Americans may not be the first group one associates with civil rights issues. Here, Mita
provides perspectives on the Civil Rights Movement and the roles Asian Americans have played
and the impact that has had in shaping society and the way we look at civil rights.

l. Introduction

ypically when I am engaging someone in a discussion about civil rights and whether certain mar-

ginalized groups have been or are still subject to oppressive policies, norms, or societal constructs,

the conversation touches upon the plight of the black community in addition to certain civil rights
leaders, including Dr. Martin Luther King, Jr., Thurgood Marshall, Malcolm X, Rosa Parks, Bayard Rustin,
and Dorothy Height. There is no doubt that their life stories, their achievements, and their teachings merit
their celebrated places in our nation’s history. Indeed, without their leadership in the face of harrowing
and rank subjugation, violence, and discrimination, our society today may very well be far different and
lacking in the liberties to which communities of color have grown accustomed.

It must also be said, however, that prejudice, injustice, and efforts to combat the same are not solely
limited to the black community. Since Asian groups first began arriving to the United States, communities
of Filipinos, Chinese, Japanese, Koreans, and Asian Indians have had to suffer through unjust race-con-
scious laws that legislators enacted with the intention of depriving these communities of various free-
doms. Moreover, like the black community, the Asian American community has had to find its voice and
its own leaders. It has also had to find common ground with other communities of color so that each
group could build upon the other.

The purpose of this article is to provide a brief history on the discriminatory laws and some of the land-
mark cases that have affected different Asian American ethnic groups in the United States. This article will
also discuss the rise of a cohesive Asian America and the involvement of Asian Americans in seeking
broader racial equality and justice by working with other communities.

Il. A History of Institutionalized Bigotry Directed at Asians Arriving in America
A.Immigration
Asians were no different from their European counterparts who left their countries in search of lives

that offered more than what they previously had. In many cases, early Asian immigrants, including the
Chinese, began their lives in the United States as a source of cheap labor.! However, once an Asian group

1. See RoNALD TAKAKI, STRANGERS FROM A DIFFERENT SHORE: A HISTORY OF ASTAN AMERICANS 33-36 (rev. ed. 1998).
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appeared to be an economic threat to white labor, states and the federal government stepped in.? The Page
Law of 1875 was one of the first efforts to curtail Chinese immigration to America. The Page Law prohib-
ited the entry of women into America for “immoral purposes,” but effectively served to bar both Chinese
prostitutes and wives of Chinese laborers.? In 1882, Congress enacted the Chinese Exclusion Act, which
placed a ten-year bar on Chinese immigration to the United States. The Chinese Exclusion Act also denied
naturalized citizenship to any Chinese immigrant living in the United States.* The Chinese Exclusion Act
excluded entirely the Chinese until legislators repealed it during the height of World War II when the
United States viewed China as an ally.’

A declining Chinese labor force due to their exclusion meant that cheap labor needed to come from
elsewhere. This led to the influx of Japanese immigrants, followed by Filipinos, Koreans, and Asian Indi-
ans. Once again, over time, those who championed white economic supremacy began to see these groups
as challengers; thus, efforts were made to seek their exclusion. First, the Gentlemen’s Agreement of 1908
between the United States and Japan restricted the immigration of Japanese laborers to the United States.®
In exchange, families of Japanese laborers were allowed to immigrate to the United States.”

Subsequently, the Immigration Act of 1917 excluded immigrants from an “Asiatic barred zone,” which
included China as well as a large geographic area covering South Asia, Arabia, and Indochina.® Addi-
tional comprehensive immigration reform by way of the Immigration Act of 1924 created national origin
quotas based on the number of immigrants in the United States as of the 1890 census data.” Importantly,
however, the Act specifically barred the immigration of persons whom the United States would not allow
to become citizens.!’ As a result, the United States barred individuals from all Asian countries, including
Japan, from immigrating to America."

Despite the broad scope of the Immigration Act of 1924, Filipinos were still allowed to immigrate to the
United States due to the fact that the Philippines was an American colony.”> However, the same nativist
sentiment that brought about the passages of previous Asian exclusion movements eventually included
Filipinos. The Tydings-McDulffie Act in 1934 promised the Philippines commonwealth status, but that
status also came at a price. Specifically, Filipinos were now subject to the Immigration Acts of 1917 and
1924, and the United States likewise excluded them from immigrating to America.”

B. The Assault on Asians’ Rights to Become Naturalized Citizens, Own Property, and to Marry

In addition to statutes precluding Asians from immigrating to America, the federal government also
sought to preclude Asians from becoming naturalized citizens or owning property, and restricted their
ability to marry. For instance, in 1790, Congress passed the Naturalization Act, specifying that “any alien,
being a free white person” residing in the United States for a period of two years may be allowed to ap-
ply for naturalized citizenship."* The purpose of the 1790 Naturalization Act was to exclude blacks and

2. See id. at 101.

3. See id. at 40.

4. See id. at 111.

5. ANGELO N. ANCHETA, RACE, RIGHTS, AND THE ASIAN AMERICAN ExPERIENCE 70 (2d ed. 2006).

6. See TAKAKI, supra note 1, at 46.

7. See id.

8. See ANCHETA, supra note 5, at 72.

9. See JAPANESE AMERICAN CITIZENS LEAGUE, THE JOURNEY FROM GOLD MOUNTAIN: THE ASIAN AMERICAN EXPERIENCE
9-10 (2006), https://jacl.org/wordpress/wp-content/uploads/2015/01/2006_GoldMountain_CurGuide.pdf [hereinafter
Gold Mountain].

10. See HELEN Z1a, AsiaAN AMERICAN DREaMs: THE EMERGENCE OF AN AMERICAN PEOPLE 31 (2000).

11. See ANCHETA, supra note 5, at 72.

12. See id. at 73. In 1898, the United States purchased the Philippines from Spain for $20 million following the conclusion
of the Spanish-American War. See also GOoLb MOUNTAIN, supra note 9 at 10.

13. See ANCHETA, supra note 5, at 73.

14. Andrew Glass, U.S. Enacts First Immigration Law, March 26, 1790, PoLitico (Mar. 26, 2012), http:/ /www.politico.com/
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In addition to statutes precluding Asians

from immigrating to America, the federal
government also sought to preclude Asians
from becoming naturalized citizens or owning
property, and restricted their ability to marry.

Native Americans from obtaining citizenship; however, Congress extended the ban to Asians. In 1855,
a San Francisco federal district court denied the citizenship application of Chan Yong, a Chinese immi-
grant, even though Yong argued that he was “white” in appearance. The court held that Chinese were not
“white.”* Similarly, in Ozawa v. United States,'® Takao Ozawa challenged the constitutionality of the 1790
Naturalization Act, arguing that his skin color was white and that he was the same as a white American in
all other respects. The Supreme Court upheld the denial of his citizenship application and held that “the
words ‘white person” were meant to indicate only a person of what is popularly known as the Caucasian
race.”” The following year, in United States v. Thind, the United States denied an Asian Indian named
Bhagat Singh Thind’s citizenship after he proved through scientific evidence that Asian Indians belonged
to the Caucasian race." The U.S. Supreme Court backed away from its prior holding in Ozawa and held
that the Act did not use the word “Caucasian” in the text. The Court went further to state that “white-
ness” should be defined using “what is commonly recognized as white” in the United States as opposed
to “scientific origin.”"

Various states, particularly California and Washington, leveraged the fact that Asian immigrants
could not become citizens by also thwarting their right to own property through the use of alien land
laws. In 1913, California targeted Japanese immigrants by prohibiting landownership to persons inel-
igible for citizenship.” The 1913 law also limited Asian immigrants from being able to lease land for
more than three years.” Japanese immigrants attempted to maneuver their way around the law by
purchasing land in the name of their American-born children. However, California closed the loop-
hole in 1920 by precluding the same “aliens ineligible for citizenship” from leasing agricultural land,
acquiring land in the names of their native-born children, or owning stock in any corporation owning
real property.”

Additionally, both Congress and several states directly interfered with Asians’ rights to marry. The
Cable Act of 1922 stated that any woman who is an American citizen and marries a non-citizen ineli-
gible for citizenship forfeits her citizenship status.” State statutes, such as the California Civil Code,

story/2012/03/the-united-states-enacts-first-immigration-law-074438 (emphasis added).

15. See TAKAKI, supra note 1, at 113. See also ANCHETA, supra note 5, at 66 (citing In re Ah Yup, 1 F. Cas. 223 (C.C.D. Cal.
1878) (upholding the racial bar against Chinese immigrants)).

16. Ozawa v. United States, 260 U.S. 178 (1922).

17.1d. at 197.

18. See United States v. Thind, 261 U.S. 204 (1923).

19.1d. at 214-215.

20. See ANCHETA, supra note 5, at 78.

21. See id.

22. See TAKAKI, supra note 1, at 205.

23. See ANCHETA, supra note 5, at 68.
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barred marriages between a white person and a “Negro” or a “Mongolian.”* Later, fear of Filipino
bachelor communities led to increased tension and violence because of the perception that Filipino
men were attracted to white women. The thought of Filipinos breeding with whites threatened
whites’ notions of white racial purity.® As a result, California later amended its Civil Code in 1933 to
include “Malays,” so the law prohibited Filipinos from marrying whites.*

C. The Forced Detainment and Incarceration of Persons of Japanese Ancestry During World War II

The most notable form of discrimination towards any particular Asian ethnicity occurred during
World War II following the December 7, 1941, bombing of Pearl Harbor. Building on the anti-Japanese
climate that existed on the West Coast leading up to the war, calls for exclusion of the Japanese com-
munity reached a fever pitch following the attack. Despite government reports that the Japanese
posed no security threat, President Franklin D. Roosevelt issued Executive Order 9066 on February
19, 1942,% authorizing the Secretary of War to create military areas in order to secure persons of Japa-
nese ancestry under the guise of national security.”® Congress eventually backed the Order in the
passing of Public Law 77-503, which authorized a prison sentence and a fine for any person who
violated military orders.”

Following the issuance of Executive Order 9066, Lieutenant General John L. DeWitt, Military Com-
mander for the Western Defense Command, issued over one hundred military orders that applied to
the Japanese on the West Coast.*® The government placed Japanese under immediate curfew along
with German and Italian nationals.’" In March 1942, General DeWitt “ordered all persons of Japanese
ancestry in California, parts of Arizona, Oregon, and Washington to turn themselves in at temporary
detention camps near their homes.”* These temporary holding areas, comprised of fairgrounds, race
tracks, and exhibition halls, were used to detain the Japanese American population until the United
States could construct more permanent areas away from military zones.*

Having only been allowed to bring what they could carry, the Japanese subject to the exclusion
order had a mere matter of days to pack their belongings or dispose of their possessions and proper-
ty.* In total, the United States removed over 110,000 persons of Japanese ancestry from the West

24. See GOLD MOUNTAIN, supra note 9, at 12.

25. See id.; see also TAKAKI, supra note 1, at 329.

26. See GOLD MOUNTAIN, supra note 9, at 12.

27. See Z1a, supra note 10, at 41.

28. See ANCHETA, supra note 5, at 81.

29. See JAPANESE AMERICAN CITIZENS LEAGUE, A LESSON IN AMERICAN HisTORY: THE JAPANESE AMERICAN EXPERIENCE
8 (5th ed., 2011), https:/ /jacl.org/wordpress/wp-content/uploads/2015/01/covers.pdf [hereinafter JAPANESE AMERICAN
EXPERIENCE].

30. See id.

31. However, the United States did not detain or uproot persons of German and Italian ancestry en masse like the Japa-
nese West Coast community. Id.

32.1d. at 10.

33. See id. at 11.

34. See id. at 11; Z1a, supra note 10, at 42.
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in Hawaii to mass incarceration or evacuation
despite the fact that their numbers were highly
concentrated. They lived near United States
military installments on Hawaii—3,000 miles
closer to Japan than their West Coast counterparts.

Coast, and two-thirds of that number were American citizens.® The United States constructed ten
hastily-prepared camps in America’s most remote and desolate areas in California, Idaho, Wyoming, Utah,
Arizona, Colorado, and Arkansas.* Each camp held between 7,000 and 18,000 Japanese Americans.”

Moreover, while the Secretary of War broadly wrote Executive Order 9066 and it contained no geo-
graphic restriction, the Order required only the Japanese living on the West Coast and in half of Ari-
zona to comply with the evacuation.®® Thus, while the claim was made that this wholesale
incarceration was in the name of national security and military necessity, the United States did not
subject the nearly 100,000 Japanese living in Hawaii to mass incarceration or evacuation despite the
fact that their numbers were highly concentrated. They lived near United States military installments
on Hawaii—3,000 miles closer to Japan than their West Coast counterparts.”

Without regard to the pervasive racism and mistrust by their own government, nearly 33,000 Japa-
nese Americans whom the United States had forcibly detained in those concentration camps, along
with the Japanese Americans from Hawaii, served in the U.S. military during World War II under the
combined 442nd Regimental Combat Team, the 100th Battalion, and the Military Intelligence Ser-
vice.** Many still recognize the 442nd Regimental Combat Team as the most decorated unit in Amer-
ican military history for its size and length of service.*!

Japanese Americans made other efforts to challenge their incarceration and the military orders that
limited their freedoms. Gordon Hirabayashi and Minoru Yasui challenged the government curfew
placed on Japanese Americans prior to the evacuation.* In both cases, the U.S. Supreme Court upheld
the constitutionality of the government curfew order as applied to citizens and found that such orders
were necessary to protect national security interests.*® Likewise, in Korematsu v. United States, Fred

35. See ANCHETA, supra note 5, at 81.

36. See Zia, supra note 10, at 42.

37. See JAPANESE AMERICAN EXPERIENCE, supra note 29, at 11.

38. See id. at 8.

39. See id. at 10; see also TAKAKI, supra note 1, at 381.

40. See id. at 13-14.

41. See Z1a, supra note 10, at 43.

42. See Hirabayashi v. United States, 320 U.S. 81 (1943); see also Yasui v. United States, 320 U.S. 115 (1943).
43. See id.
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Korematsu challenged the military exclusion order, but the Supreme Court held that despite the
implication of a suspect classification, the government’s exclusion met the strict scrutiny standard
due to the government’s claim that Japanese posed a threat to the national security of the region.*
The U.S. Supreme Court’s ruling in Ex Parte Endo held that the government could not continue to
indefinitely detain concededly loyal American citizens.* The case was brought on behalf of Mitsuye
Endo, an American citizen who complied with all military orders and filed a writ of habeas corpus in
July 1942.% The Court issued its decision on December 18, 1944 but, by then, the Western Defense
Command had rescinded its military exclusion and detention order.*

lll. Fighting Injustice and Finding An Asian American Voice

A. Remedial Justice for Asian Americans

Following the conclusion of World War II, Asian Americans began to work together to chip away
at a number of anti-Asian laws, both through the courts and the political process. These efforts
included the following:

o In Oyama v. California,*® California attempted to file several escheat actions against Japanese Ameri-
can owners of real property. One of the actions California filed was against Fred Oyama, who had
been granted title to land as a minor prior to the Japanese American incarceration. The Supreme
Court held in 1948 that California’s Alien Land Act violated the Equal Protection Clause of the Unit-
ed States Constitution as applied to Fred Oyama, an American citizen.* Lobbyists for the Japanese
American Citizens League (JACL) later convinced the California legislature to reimburse individuals
whose lands had been escheated.”

e In 1948, the Supreme Court invalidated California’s statute that prohibited aliens ineligible for citi-
zenship from fishing in ocean waters off the California coast. The Court held that the law improperly
violated the Equal Protection Clause as it was based solely on the person’s alien status.”*

44. See Korematsu v. United States, 323 U.S. 214, 216 (1944).

45. See Ex Parte Endo, 323 U.S. 283 (1944).

46. See JAPANESE AMERICAN EXPERIENCE, supra note 29, at 14.

47. See id. at 16.

48. Oyama v. California 332 U.S. 633 (1948).

49. See id.

50. See BiLL Hosokawa, JACL 1N QUEST OF JusTICE: THE HiSTORY OF THE JAPANESE AMERICAN CITIZENS LEAGUE 291-92
(1982).

51. See ANCHETA, supra note 5, at 85-6 (citing Takahsahi v. Fish and Game Comm’'n, 334 U.S. 410 (1948)).
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In 1949 and 1952, Oregon and California courts, respectively, declared their states” alien land laws
unconstitutional > Further, in 1967, Washington repealed its alien land law.”

Through the efforts of the Japanese American Citizens League and its chief Washington lobbyist,
Mike Masaoka, Congress passed the McCarran-Walter Act of 1952, which included a provision that
eliminated race as a consideration for naturalization.”

Congress subsequently passed the Immigration Act of 1965, which removed national origin quotas
from immigration. Under the new immigration scheme, each country that was not in the Western
Hemisphere was allocated 20,000 visas.® Asians could immigrate to the United States under the
employment-based preference system or through the Act’s family-based preference system, which
aimed to reunite families.”

On February 19, 1976, President Gerald R. Ford rescinded Executive Order 9066.””

Federal courts overturned the convictions for Fred Korematsu,” Gordon Hirbayashi,” and Minoru
Yasui® when they violated the government’s military orders regarding the exclusion and incarcera-
tion of Japanese Americans during World War II.

In 1980, at the urging of several Japanese American members of Congress, Congress passed a law
creating the Commission on Wartime Relocation and Internment of Civilians to study the incarcera-
tion and effects on persons of Japanese and Aleutian ancestry. A year later, the United States estab-
lished a nine-member federal commission, which reviewed more than 10,000 documents and inter-
viewed over 750 witnesses in nine cities throughout the United States. The Commission published
its findings in June 1983 in a report titled, Personal Justice Denied.®" The report confirmed that the
incarceration of Japanese Americans was not “justified by military necessity” but was the byproduct
of “race prejudice, war hysteria, and a failure of political leadership.”®> Overall, the Commission es-
timated that the Japanese community’s total loss according to a 1983 value equated to between $810
million to $2 billion dollars.*®

52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.

See Namba v. McCourt, 185 Ore. 579 (1949); see also Fujii v. California, 38 Cal. 2d 718 (1952).
See ANCHETA, supra note 5, at 86 (citing 1967 Wash. Laws, ch. 163, sec. 7).

See id. at 87; see also Hosoxawa, supra note 50, at 293-97.

See ANCHETA, supra note 5, at 87.

See id. at 89-90.

See JAPANESE AMERICAN EXPERIENCE, supra note 29, at 17.

See Korematsu v. United States, 584 F. Supp. at 1406.

See Hirabayashi v. United States, 828 F.2d 591 (9th Cir. 1987).

See JAPANESE AMERICAN EXPERIENCE, supra note 29, at 31; ANCHETA, supra note 5, at 84.
See JAPANESE AMERICAN EXPERIENCE, supra note 29, at 17.

Id.

Seeid. at 18.
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B. Building an Asian American Identity

As stated by Professors Michael Omi and Howard Winant, the term “Asian American” is a political
term reflecting a similarity in the way different Asian American communities were treated as a whole
when confronting state institutions.** However, it was not until the watershed moment that occurred
in the wake of one man’s death in 1982 that stirred the collective consciousness of Asian Americans
throughout the United States.

With the American economy facing a recession, Detroit, Michigan, and the auto industry were hard
hit. Heightened competition from Japan’s burgeoning auto industry and its increased production of
more cost-efficient automobiles spurred the same anti-Asian angst that plagued Asian Americans
prior to World War I1.* This was the environment that resulted in the tragic death of Vincent Chin, a
Chinese American man celebrating at his bachelor party.

While at a bar in Highland Park, Michigan, Chin and his friends encountered a car manufacturing
plant supervisor and the plant supervisor’s son-in-law, a laid-off autoworker. As the night wore on,
the plant supervisor and his son-in-law directed several racial insults at Chin, and ultimately yelled
to Chin, “It’s because of you motherfuckers that we're out of work.”® A fight ensued between Chin’s
group and the plant supervisor and his son-in-law, but security removed both groups from the bar.
However, the confrontation did not end there. The plant supervisor, his son-in-law, and a third man
whom they paid to assist them, drove around the neighborhood for half an hour looking for Chin
before spotting him in a McDonald’s parking lot. When they came upon him, the son-in-law held
Chin down while the plant supervisor swung a baseball bat hitting Chin’s head four times. Off-duty
officers who witnessed the incident described the plant supervisor’s swing of the bat “as if he were
going for a home run.”*

The plant supervisor and his son-in-law pled guilty and no contest to murdering Chin, but at their sen-
tencing hearing, Judge Charles Kaufman gave them each three years’ probation and $3,780 in court costs
and fines to be paid over a period of three years.®® Many Asian Americans were outraged. Helen Zia and
other Asian American activists immediately began working with Vincent Chin’s mother to seek justice for
her slain son. They formed an organization called American Citizens for Justice (ACJ).”

Zia described why Asian Americans felt that this incident sparked a collective movement for jus-
tice for Vincent Chin:

Other Asian Americans also found a strong connection to the lives of Vincent, Lily, and David
Chin. Theirs was the classic immigrant story of survival: work hard and sacrifice for the family,
keep a low profile, don’t complain, and, perhaps in the next generation, attain the American
dream. For Asian Americans, along the dream came the hope of one day gaining acceptance in
America. The injustice surrounding Vincent’s slaying shattered the dream.

But most of all, Vincent was everyone’s son, brother, boyfriend, husband, father. Asian Ameri-
cans felt deeply that what happened to Vincent Chin could have happened to anyone who
“looked” Japanese. From childhood, nearly every Asian American has experienced being mis-
taken for other Asian ethnicities, even harassed and called names as though every Asian group

64. See MicHAEL OMI & HowaRrRD WINANT, RaciaL FORMATION IN THE UNITED STATES: FROM THE 1960S TO THE 19905 89
(2d ed., 1994).

65. See Z1a, supra note 10, at 57-8.

66. Id. at 59.

67.1d.

68. See id.

69. See id. at 66-7.
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A number of organizations that started as
ethnic-based civil rights organizations have
adopted broader agendas to encompass the
Asian American community at large.

were the same. The climate of hostility made many Asian Americans feel unsafe, not just in
Detroit, but across the country, as Japan-bashing began to emanate from the nation’s capital and
was amplified through the news media.”

In the end, ACJ convinced federal prosecutors to bring civil rights charges against the two men
who murdered Chin. Initially, a jury found the plant supervisor guilty of violating Chin’s civil rights
and acquitted the son-in-law. However, the case against the plant supervisor was appealed and a new
trial was ordered. In 1987, a different jury found the plant supervisor not guilty.”! Chin’s mother
earned a settlement judgment of one and a half million dollars in a subsequent civil suit against the
plant supervisor, but the plant supervisor stopped making payments towards the judgment in 1989.7

Despite the travesty and the senseless loss of Chin’s life, the silver lining, if one is possibly conceiv-
able, is that Asian Americans experienced an awakening and a shared sense of purpose. Try as they
could, Asian Americans could no longer continue to believe that America would one day see each
Asian ethnic group as separate and distinct. Thus, both at that juncture and since then, it has been
important for Asian Americans to join hands and address common issues as a collective.

Following in the footsteps of ACJ, other Asian American organizations have picked up the torch by
addressing many civil rights issues on behalf of the entire Asian American community. Some of these
organizations include Asian Americans Advancing Justice—AA]C, a national non-profit founded in
1991 to advocate for Asian Americans on a broad range of issues and ensure that Asian Americans
have the ability to fully participate in America’s democratic process;” Asian Americans Advancing
Justice—Asian Law Caucus, the first nation’s first legal and civil rights organization to serve low-
income Asian American communities and address issues such as housing rights, immigration and
immigrant rights, labor and employment issues, student advocacy, hate crimes, national security, and
criminal justice reform;” the Asian American Legal Defense and Education Fund, a national organi-
zation that protects and promotes the rights of Asian Americans though litigation, advocacy, educa-
tion and organizing;® the National Asian Pacific American Women’s Forum, a national
membership-based non-profit that is focused on advancing social justice and human rights for women
and girls in the United States;”® the Asian Pacific American Legal Resource Center, a non-profit

70. Id. at 63-4.

71. See id. at 79-80.

72. See id. at 80.

73. See Who We Are: About Us, ASIAN AMERICANS ADVANCING JUusTICE—AA]JC, http:/ /www.advancingjustice-aajc.org/
who-we-are/about-us (last visited Aug. 30, 2016).

74. See Who We Are: About Us, ASIAN AMERICANS ADVANCING JUSTICE—ASIAN Law Caucus, http:/ /www.advancingjus-
tice-alc.org/who-we-are/about (last visited Aug. 30, 2016).

75. See About Us, AsiAN AMERICAN LEGAL DEFENSE AND Epucation FuNp, http:/ /aaldef.org/about-us/ (last visited
Aug. 30, 2016).

76. See Home Page, NATIONAL AsIAN Paciric AMERICAN WOMEN’s ForRuwm, https:/ /napawf.org/ (last visited Aug. 30,
2016).
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As Asian Americans continued to push back

against laws restricting their ability to enjoy
the same freedoms as white Americans,
Asian Americans also began to understand
that they shared experiences and common
ground with other communities.

organization that engages in civil rights advocacy and provides legal support and representation to
Asian Americans in the metropolitan area for the District of Columbia;”” and the National Council of
Asian Pacific Americans, a coalition of thirty-five national Asian American organizations that strives
for equity and justice through organizing and advocacy.”®

Moreover, a number of organizations that started as ethnic-based civil rights organizations have
adopted broader agendas to encompass the Asian American community at large. Some of these orga-
nizations include the Organization of Chinese Americans, a national organization whose mission is to
advance the social, political, and economic well-being of Asian Pacific Americans;” South Asian Ameri-
cans Leading Together, a non-profit organization that works to elevate the perspectives of South Asians in
order to build a just and inclusive society in the United States;* the JACL, founded in 1929, a non-profit
organization whose mission is to secure and safeguard the civil rights of Japanese Americans and others
who suffer from injustice;*" and the Korean American Coalition, a national non-profit organization that
promotes the civic and civil rights interests of the Korean American community.*?

C. Forming Coalitions with Other Communities to Advance Civil Rights

As Asian Americans continued to push back against laws restricting their ability to enjoy the same free-
doms as white Americans, Asian Americans also began to understand that they shared experiences and
common ground with other communities. In both a historical and contemporary context, Asian Ameri-
cans have worked side-by-side with other communities on a number of civil rights issues, including hous-
ing, immigration, marriage, education, voting rights, and employment.

77. See About Us, As1AN PAacIFic AMERICAN LEGAL RESOURCE CENTER, http:/ /www.apalrc.org/dp/node/22 (last visited
Aug. 30, 2016).

78. See About, NATIONAL COUNCIL OF ASIAN PACIFIC AMERICANS, http://www.ncapaonline.org/about (last visited Aug.
30, 2016).

79. See About OCA, OCA, http:/ /www.ocanational.org/?page=AboutUs (last visited Jan. 4, 2016).

80. See About, SOUTH ASIAN AMERICANS LEADING TOGETHER, http:/ /saalt.org/about/ (last visited Aug. 30, 2016).

81. See About, JAPANESE AMERICAN CITIZENS LEAGUE, https:/ /jacl.org/about/ (last visited Aug. 30, 2016).

82. See About, KOREAN AMERICAN COALITION—LOS ANGELEs, http:/ /www.kacla.org/about.html (last visited Aug. 30,
2016).
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For example, Yuri Kochiyama, an internee during World War II, worked closely alongside Malcolm X
and became an internationally-renowned human rights activist.** Kiyoshi Patrick Okura, a civil servant,
convinced JACL to endorse and participate in the March on Washington in 1963.* Philip Vera Cruz, a
Filipino American, worked with Cesar Chavez to help found the United Farm Workers union.®

Moreover, a number of Asian American organizations have joined broad-based coalition, such as the
Leadership Conference on Civil and Human Rights,* to engage in coordinated community and policy-
based advocacy, organizing initiatives, and the filing of amicus briefs in key civil rights litigation.”

IV. Conclusion

From 2007 to 2010, I attended Howard University School of Law in Washington, D.C. While there,
I worked with the brightest and most intelligent individuals I will ever have the pleasure of knowing.
Frequently, I engaged my fellow classmates in roundtable discussions about how different communi-
ties have impacted our perspectives on civil rights and how we all can work together to achieve the
kind of tolerant, multicultural society that many civil rights leaders have aspired to achieve. The big-
gest lesson that I took away from my time at Howard and continue to carry with me is that the shar-
ing of our respective histories only leads to a greater understanding of where we have come from and

where we must go together. It is also something that I hope to share with others in the many years
ahead.

‘Y'Y Y

In both a historical and contemporary context,
Asian Americans have worked side-by-side
with other communities on a number of civil
rights issues, including housing, immigration,
marriage, education, voting rights, and
employment.

83. See ScoTT KURASHIGE, THE SHIFTING GROUNDS OF RACE: BLACK AND JAPANESE AMERICANS IN THE MAKING OF MULTI-
ETHNIC Los ANGELES 282 (2008).

84. See id.

85. See Richard D. Lyons, Philip Vera Cruz, 89; Helped to Found Farm Worker Union, N.Y. TIMES, June 16, 1994, http:/ /www.
nytimes.com/1994/06/16/obituaries/philip-vera-cruz-89-helped-to-found-farm-worker-union.html.

86. See About Us, THE LEADERSHIP CONFERENCE ON CIvIL AND HUMAN RIGHTS, http:/ /www.civilrights.org/about/

(last visited Aug. 30, 2016).

87. Specifically, JACL filed amicus briefs in Brown v. Brown of Educ. of Topeka, 1952 U.S. S. Ct. Briefs LEXIS 26 (Nov. 28,
1952) and Loving v. Virginia, 1967 U.S. S. Ct. Briefs LEXIS 8 (Feb. 17, 1967). Even recently, Asian American organizations, like
Asian Americans Advancing Justice (AAJC), have organized around or filed amicus briefs in cases like Fisher v. University
of Texas (Fisher II) (affirmative action), Evenwell v. Abbott (voting rights), Obergfell v. Hodges (same-sex marriage), and Texas
Dep’t of Housing v. Inclusive Communities Project (housing discrimination). See What We Do: Publications, ASIAN AMERICANS
ADVANCING JusTICE—AA]C, http:/ /www.advancingjustice-aajc.org/news-media/publications (last visited Aug. 30, 2016).
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The Rise of the Uniform Bar
Exam: Considerations for the
Diversity Pipeline and Indian Law

Lauren van Schilfgaarde
Tribal Law Specialist, Tribal Law and Policy Institute

Kori Cordero
Tribal Justice Specialist, Tribal Law and Policy Institute

Ours is an increasingly mobile society and the Uniform Bar Exam is one means to avoid the
temporal and financial burden of having to study for and take multiple bar exams. But what
consideration, if any, has been given to the impact the Uniform Bar Exam may have upon
minority applicants? Will the “Minority Test Gap” be exacerbated? Will subjects that are
especially relevant in some jurisdictions, such as Indian Law — be sacrificed because they may
not be relevant in all? What is the appropriate weight that ought to be given to the Uniform
Bar Exam and what are its ramifications for efforts to strengthen the diversity pipeline into
the legal profession?

l. Introduction

e bar exam has long marked the final rite of passage for new attorneys. While the notion of a general
practitioner attorney is increasingly giving way to specialists, the bar examination nevertheless envi-
sions its bar consisting of generally competent attorneys who can at least identify particular issues of

law. The subjects on the bar examination have a direct correlation with coursework offered and consumed
at law schools, including state-specific subjects like community property. Yet, in an ever-globalizing econ-
omy, the American attorney is more mobile than ever, changing firms and locations more frequently.! Up
until six years ago, particularly for young lawyers, this has meant a costly, time-consuming, and stressful
marathon of exams.

The Uniform Bar Examination (UBE) to the rescue! Prepared and coordinated by the National Confer-
ence of Bar Examiners, the UBE is a uniformly administered and graded exam with scores that can be
transferred to other UBE jurisdictions.? The UBE thus offers applicants increased mobility and relief from
the temporal and financial burden of taking multiple exams. As expected, the UBE has been warmly
embraced, with twenty-one jurisdictions set to offer the exam in July 2016.>

1. See Rebecca White Berch, The Case for the Uniform Bar Exam, THE B. ExaMINER 9-10 (2009), http:/ /www.ncbex.org/pdfvi
ewer /?file=%2Fassets%2Fmedia_files%2FBar-Examiner%2Farticles%2F2009%2F780109_UBEEssays_01.pdf; Mary Kay Kane, A
Uniform Bar Exam: One Academic’s Perspective, THE BAR EXAMINER 19-20 (2009), http://www.ncbex.org/pdfviewer/?file=%2Fa
ssets%2Fmedia_files%2FBar-Examiner%2Farticles%2F2009%2F780109_UBEEssays_01.pdf. See also Deborah Jones Merritt, What
Happened to the Class of 2010? Empirical Evidence of Structural Change in the Legal Profession, 2015 MicH. ST. L. Rev. 1043 (2015) (study
of new lawyers admitted to the Ohio State Bar Association in 2010 found that women were significantly more likely than men to
move out of state within their first five years of practice).

2. Jurisdictions That Have Adopted the UBE, NAT'L CONFERENCE OF B. EXAMINERS, http://www.ncbex.org/exams/ube/
(last visited Aug. 30, 2016).

3.UBE jurisdictions include Alabama, Alaska, Arizona, Colorado, District of Columbia, Idaho, Iowa, Kansas, Min-
nesota, Missouri, Montana, Nebraska, New Hampshire, New York, New Mexico, North Dakota, South Carolina, Utah,
Washington, Vermont, and Wyoming. Adoption of the Uniform Bar Examination with NCBE Tests Administered by Non-UBE
Jurisdictions, NAT'L CONFERENCE OF B. EXAMINERs (2016), http:/ /www.ncbex.org/assets/Uploads/UBE-and-Testing-
Maps/2016-AdoptionoftheUBE-withotherNCBEtests-020116.pdf.
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The legal profession encourages its adoption. In 2010, the Conference of Chief Justices and the American
Bar Association (ABA) Council of the Section of Legal Education and Admissions to the Bar adopted reso-
lutions urging “the bar admission authorities in each state and territory to consider participating in the
development and implementation of a uniform bar examination.”* In 2016, the ABA adopted a resolution,
sponsored by the ABA’s Law Student Division, to urge bar admission authorities in each state and territory
to adopt expeditiously the UBE.° However, the ABA adopted a second resolution in that session, urging
those same bar admission authorities to consider the potential impact of the UBE on minority applicants.®
The resolution additionally cautioned against excluding subjects on the bar exam simply because they are
not included on the UBE”

The appeal of a uniform entrance exam is substantial. But minority applicants are at risk. Further, sub-
jects like Indian Law are being unnecessarily sacrificed for the sake of uniformity. While these risks may not
outweigh the benefits of a streamlined pathway to the legal profession, they are worthy of careful examina-
tion.

Il. The Minority Test- Gap

In 2010, racial and ethnic minorities made up approximately thirty-six percent of the U.S. population but
less than twelve percent of the practicing attorneys in this country.® The racial divide is only widening. It
will be impossible to achieve true diversity at the current rate of matriculation into the profession. The
pipeline into the legal profession is “leaking” at all points, from pre-kindergarten to the bar exam. Fewer
and fewer minority students are enrolling in college or university, matriculating, or enrolling in law school.’
While the number of minority students matriculating from law school continues to rise, their numbers
remain very small in relationship to their increasing numbers in the overall population.’

In tracking these leaks, studies show that a test score gap between minority (especially black) students
and majority students begins as early as the fourth grade." This gap unfortunately continues throughout
students’ careers.

The LSAT is often used as predictor of success in law school and racial minorities historically receive
lower LSAT scores than their white counterparts.”> The Law School Admission Council (makers and

4. Resolution 4: Endorsing Consideration of a Uniform Bar Examination, CONFERENCE OF CHIEF JUsTICES (2010) http:/ /cqj.
ncsc.org/~/media/Microsites/Files/CCJ /Resolutions /07252012-Endorsing-Consideration-of-a-Uniform-Bar-Examina-
tion.ashx; Section of Legal Education and Admissions to the Bar: Council Resolution: Endorsing Consideration of a Uniform Bar
Examination, A.B.A. JOURNAL (2010), http:/ /www.abajournal.com/files/Uniform_Bar_Exam_2010_Council_(9-14)_v2.pdf.

5. Resolution: Report No. 109, A.B.A. 1 (2016), http:/ /www.americanbar.org/content/dam/aba/images/
abanews/2016mymres/109.pdf.

6. Resolution: Report No. 117, A.B.A. 1 (2016), http:/ /www.americanbar.org/content/dam/aba/images/
abanews/2016mymres/117.pdf.

7.1d.

8. Census 2010, U.S. CENsus BUREAU, http:/ /www.census.gov/2010census/ (last visited Aug. 31, 2016); Lawyer Demo-
graphics Year 2015, A.B.A. (2015), http:/ /www.americanbar.org/content/dam/aba/administrative/market_research/
lawyer-demographics-tables-2015.authcheckdam.pdf..

9. Resolution: Report No. 113, A.B.A. 1 (2006), http:/ /www.americanbar.org/content/dam/aba/images/
abanews/2016mymres/113.pdf (urging the National Conference of Bar Examiners, the Law School Admission Council,
and all state and territorial bar associations to ensure bar examinations and admission policies do not result in a disparate
impact on minority candidates, and to support pre-law and other readiness programs).

10. Totals and Minority Students (1984-2013), A.B.A. (2013), http://www.americanbar.org/groups/legal_education/re-
sources/statistics.html.

11. CHRISTOPHER JENCKS & MEREDITH PHILLIPS, THE BLACK-WHITE TEST SCORE GAP 7 (1998).

12.Susan P. Dalessandro, Lisa C. Anthony & Lynda M. Reese, LSAT Technical Report Series: LSAT Performance With
Regional, Gender, and Racial/Ethnic Breakdowns: 2005-2006 Through 2011-2012 Testing Years, Law ScH. ApMIssION COUNCIL 2,
19—20, 42 (2012), http:/ /www.Isac.org/docs/default-source/research-(Isac-resources) / tr-12-03.pdf.

[ILP Review 2017 eeee 161



administrators of the LSAT) warns against overreliance on numerical qualifiers alone."” Indeed, the institu-
tional environment of specific law schools as experienced by minority students leads to deviations from
performance expectations as predicted by the LSAT."* As early as 1974, the U.S. Supreme Court has ques-
tioned the continued use of the LSAT precisely because it is not race-neutral and produces racially dispa-
rate impacts.”” Recent research shows that minority examinees still have significant gaps in LSAT scores
from their majority counterparts, which cannot be attributed to individual qualifications but result from the
test itself.' Yet, the LSAT continues to be one of the premier hallmarks for law school admission due to its
uniformity."”

Similar to the LSAT, bar passage rates for racially diverse law students are generally lower than whites,
though the vast majority of all students who take the bar exam do eventually pass. The oft-cited 1998 LSAC
National Longitudinal Bar Passage Study found that 94.8% of all students eventually pass the bar."* How-
ever, blacks had the lowest bar passage rate at 77.6% while whites passed the bar exam at a 96.7% rate.”
More recently, in California, 68% of white first-time bar exam takers passed the July 2014 bar exam while
only 51% percent of minority students passed.” Only 38% of first-time black takers passed.” Also unfortu-
nately notable is the low absolute number of graduates who took the exam. For the July 2014 California Bar
Exam, the total reported number of first-time takers was 3,454 whites, compared to 303 blacks, 650 Hispan-
ics, 956 Asians, and 471 other minorities.? When transitioning from a state bar exam to the UBE, it is critical
for state bar administrators to consider the racial disparities currently present and how the UBE might
affect those disparities.

lll. The UBE and Minority Candidates

Most states already incorporate major elements of the UBE. In 1972, the National Conference of Bar
Examiners (NCBE) introduced the Multistate Bar Examination (MBE).? Fifty-four jurisdictions offer the
MBE (the exceptions are the civil law state of Louisiana and Puerto Rico).?* Over time, NCBE developed

13. Cautionary Policies Concerning LSAT Scores and Related Services, Law ScH. ApmIssION COUNCIL 1 (2014), http://
www.lsac.org/docs/default-source/publications-(Isac-resources) / cautionarypolicies.pdf (noting cut-off scores may have
greater adverse impact upon applicants from minority groups than upon the general applicant population).

14. Cheryl I. Harris & William C. Kidder, The Black Student Mismatch Myth in Legal Education: The Systemic Flaws in
Richard Sander’s Affirmative Action Study, THE JOURNAL oF BLAcks IN HIGHER Epuc. (2005), http:/ /www.jbhe.com/fea-
tures/46_black_student_mismatch.html_(“In fact, the institutional environment of law school has a critical impact on law
students and their relative performance in school.”).

15. DeFunis v. Odegaard, 416 U.S. 312, 315-16 (1974) (Justice Douglas states “As early as 1974, the some U.S. Supreme
Court Justices questioned the continued use of the LSAT precisely because it is not race-neutral and produces racially
disparate impacts.”).

16. William C. Kidder, Does the LSAT Mirror or Magnify Racial and Ethnic Differences in Educational Attainment: A Study of
Equally Achieving Elite College Students, 89 CAL. L. Rev. 1055, 1057 (2001) (“The results indicate that among law school ap-
plicants with essentially the same performance in college, students of color encounter a substantial performance difference
on the LSAT compared to their White classmates. These gaps are most severe for African American and Chicano/Latino
applicants.”).

17. The Importance of the LSAT in Law School Admissions, BLUEPRINT (Trent Teti & Jodi Triplett eds.), http:/ /blueprintlsat.
com/law-school/free-resources/articles/15 (last visited Aug. 31, 2016) (stating that “[t]he relative weight of LSAT to GPA
in law school applications is around 60/40...”)..

18.Linda F. Wightman, LSAC Research Report Series: LSAC National Longitudinal Bar Passage Study, LAw SCH. ADMISSION
Councit 32 (1998).

19.1d.

20. General Statistics Report: July 2014 California Bar Examination: Overall Statistics, CAL. B. Assoc. 2 (2014), http:/ /admis-
sions.calbar.ca.gov/portals/4/documents/gbx/JULY2014STATS121814_R.pdf (noting that these percentages reflect only
graduates of ABA approved law schools).

21.1d.

22.1d. (noting that these numbers reflect only graduates of ABA approved law schools).

23.1d. at 378.

24. Comprehensive Guide to Bar Admission Requirements 2015, NAT'L CONFERENCE OF B. EXAMINERS & A.B.A. SECTION OF
LecaL Epuc. 25 (Erica Moeser & Claire Huismann eds., 2015), http:/ /www.americanbar.org/content/dam/aba/publica-
tions/misc/legal_education/2015_comprehensive_guide_to_bar_admission_requirements.authcheckdam.pdf [hereinafter
Comprehensive Guide].
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Given that nearly all jurisdictions use the MBE and
the MPRE, and most utilize one or more of the
other NCBE multistate examinations: “in effect, a
common licensing test is already in force.”

additional exams, including: (1) the Multistate Professional Responsibility Examination (MPRE), first
offered in 1980% and now used in all but three jurisdictions;* (2) the Multistate Essay Examination (MEE),
first offered in 1988% and now used in thirty-one jurisdictions;* and (3) the Multistate Performance Test
(MPT), first offered in 1997* and now used in forty-one jurisdictions.*

Given that nearly all jurisdictions use the MBE and the MPRE, and most utilize one or more of the other
NCBE multistate examinations: “in effect, a common licensing test is already in force.”*' But, because the
UBE is only in its sixth year, we do not have the longitudinal data to fully understand the effect of the UBE
on minority applicants.

The NCBE scores the MBE component of the UBE; jurisdictions grade the MEE and MPT components.*
The MBE is weighted fifty percent, the MEE thirty percent, and the MPT twenty-percent of the UBE.* Most
jurisdictions currently utilize the MBE as a component of their state bar exam.** However, not all jurisdic-
tions give such substantial weight to the MBE. For example, if California were to adopt the UBE, students
in California, a minority-majority state, would see a significant increase in the importance of the MBE as
California currently weighs it as thirty-five percent of the total bar exam score.*

Because the UBE places the most weight on the MBE, it is vitally important for states considering adopt-
ing the UBE to consider how the MBE emphasis might negatively impact minority students. The NCBE
acknowledges that racial minorities score lower on the MBE, but argues that

[r]esearch indicates that differences in mean scores between racial and ethnic groups correspond
closely to differences in those groups” mean LSAT scores, law school grade point averages, and
scores on other measures of ability to practice law, such as bar examination essay scores and per-
formance test scores.*

25. ABA Law Student Division UBE Resolution, A.B.A. 3 (2015), http://www.americanbar.org/content/dam/aba/ad-
ministrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/December2015CouncilMeet-
ing/2015_Isd_%?20resolution_ube_final.authcheckdam.pdf.

26. Maryland, Wisconsin and Puerto Rico are the exceptions. See id.

27.1d.

28. Id.

29.1d..

30. Id.

31. Id.

32. UBE Scores, NAT'L CONFERENCE OF B. EXAMINERS, http:/ /www.ncbex.org/exams/ube/scores/ (last visited Aug.
31, 2016).

33.1d.

34. Comprehensive Guide, supra note 24, at 25.

35. Description and Grading of the California Bar Examination—General Bar Examination and Attorney’s Examination, THE
ST. B. oF CAL. COMMITTEE OF B. EXAMINERS/ OFFICE OF ADMISSIONS 3 http://admissions.calbar.ca.gov /Portals/4/docu-
ments/gbx/BXDescriptGrade_R.pdf (last visited Aug. 31, 2016)._

36. Resolution: Report No. 117, NAT'L NATIVE A.B.A. 3 (2014), http:/ /www.nativeamericanbar.org/wp-content/up-
loads/2014/01/ABA-Resolution-No.-117.pdf.

[ILP Review 2017 eeee 163



There is a woeful lack of research
concerning the test-gap in MBE scores
between minority and majority examinees.

Thus the NCBE distances itself from the systemic discrimination disadvantaging minority examinees’
LSAT scores, bar exam scores, and law school GPAs.*” Nevertheless, there is a woeful lack of research con-
cerning the test-gap in MBE scores between minority and majority examinees. Without further study; it is
difficult, if not impossible, to understand how the MBE affects minority applicants.

In addition, states considering adopting the UBE should consider how the MBE interacts with the phe-
nomenon known as “stereotype threat”—the pressure that people feel when they fear that their perfor-
mance could confirm a negative stereotype about their group. This pressure manifests itself in anxiety and
distraction that interferes with intellectual functioning. For the stereotype to affect a student, the student
need not believe the stereotype is accurate. He or she need only be aware of the stereotype and care about
performing well.* Stereotype threat is

[o]ne of the most extensively studied topics in social psychology over the past two decades. In
hundreds of studies, scientists have confirmed the existence of stereotype threat and have mea-
sured its magnitude, both in laboratory experiments and in the real world. Because of stereotype
threat, standard assessments of academic performance underestimate the ability of students
targeted by negative stereotypes by an average of 0.18 standard deviations, the equivalent of 62
points on the SAT.*

Combating stereotype threat has been a particular concern of minority communities who have repeat-
edly called for attention to research that demonstrates that candidates” unconscious reaction to widespread
stereotypes disparaging the intellectual abilities of minority group members can adversely affect test
scores.” Considering the pressure surrounding the bar exam, stereotype threat is a formidable challenge.

IV. The UBE and Indian Law

The appeal of the UBE is its uniformity. The UBE does not prohibit state bar examiners from testing or
otherwise ensuring competency with respect to local law. This can take the form of online courses, webi-
nars, CLE programs, or addendums to the exam itself. While bar examiners do not intend the bar exam to
require specialized knowledge, they intend to ensure basic competency of its licensed attorneys, including
the ability to at least recognize issues of law that are likely to arise within that jurisdiction.

The content of bar exams significantly influences the legal curriculum. The bar exam tests on the subjects
in which every lawyer should demonstrate knowledge and skills prior to becoming licensed to practice
law.* Subjects the examiners test on the bar exam are offered as foundational courses at law schools. They
are unquestioned in their critical importance to American law.

37.1d.

38.1d. at 3-4.

39.1d.at 4.

40. Id.

41. Jurisdictions That Have Adopted the UBE, NAT'L CONFERENCE OF B. EXAMINERS, http://www.ncbex.org/exams/ube/
(last visited Aug. 31, 2016).
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Inclusion of a subject on the bar exam is not definitive statement of importance or influence. Subjects like
intellectual property, taxation, and family law are frequently not tested on the bar exam, yet their influence
on the American legal system is substantial. Still, inclusion matters. Inclusion especially matters for subjects
with profound influence but historical disregard. Including Indian Law on state bar exams formally recog-
nizes and legitimizes Indian Law. It directly challenges the disrespect with which the United States often
treats tribal governments.

The failure to recognize Indian Law as a core legal subject has had devastating practical effects on a his-
torically disadvantaged population. Even within states with significant tribal populations, attorneys may
acknowledge that a legal issue intersects with Indian Law but still lack the awareness of the complexity of
Indian Law.*> Only approximately sixty-four of the almost two-hundred ABA-accredited law schools offer
a course in Indian Law in their curriculums.® The lack of licensed attorneys who are competently knowl-
edgeable of Indian Law has exacerbated the hardships faced by low-income Indians when they need rep-
resentation.*

Meanwhile, tribal economies are having a growing impact within their states, increasing the encounters
between Indian and non-Indian communities, including in the realms of gaming, taxation, and natural
resources development. With 567 federally recognized tribes, 426 tribal court systems, a $30 billion-a-year
gaming industry, and tribal natural resource extraction enterprises generating billions, Indian Law is a
burgeoning area of law in at least twenty states.* Indian Law is becoming increasingly relevant to every
area of legal practice.*

Thus, it was no surprise when states began to include Indian Law as part of their state bar examina-
tions.”” The State of New Mexico added Indian Law to its bar examination in 2002, followed by the State of
Washington in 2004 and the State of South Dakota in 2006.* The National Congress of American Indians,*
the National Native American Bar Association,” and the ABA®! each have passed resolutions supporting
the inclusion of Indian Law on the state bar exam, and for good reason. Indian Law is complex™ and
deserves coverage in states with significant tribal populations. In proposing Indian Law as a testable sub-
ject on the New Mexico Bar Exam, the proposal noted that knowledge of Indian Law is increasingly neces-
sary for competent representation.”

Exam-takers in New Mexico, Washington, and South Dakota learned the basic jurisdictional principles

42.Gloria Valencia-Weber & Sherri N. Thomas, When the State Bar Exam Embraces Indian Law: Teaching Experiences and
Observations, 82 N.D. L. Rev. 741, 749 (2006).

43.1d. at 745-46.

44.1d. at 750.

45. Matthew L.M. Fletcher, The Growing Market for Indian Lawyering, 27:2 TRisaL C. J. 19-21 (2015).

46. See, e.g. Gabriel S. Galanda & Anthony S. Broadman, The Law of Business in Indian Country, A.B.A. (2009), http://
www.americanbar.org/content/newsletter /publications/law_trends_news_practice_area_e_newsletter_home/busi-
ness_galanda.html (discussing how “Negotiating and litigating in and around Indian country demands careful attention
to tribal, state, and federal jurisdictional nuances—which run through every matter involving Indian people or lands.”).

47.Paul Spruhan, Indian Law on State Bar Exams in the Age of the Uniform Bar Examination, FEDERAL LAWYER 14 (Mar.
2015), http:/ /papers.ssrn.com/sol3/papers.cfm?abstract_id=2567018.

48.1d.

49. Resolution #MOH-04-001: The Examination of Indian Law on State Bar Exams, NAT'L CONGRESs OF AM. INDIANS 1
(2004), http:/ /www.ncai.org/attachments/Resolution_nTMJaOQXeG]JSDVozzzzcjeGFTgIWqJJCFLzOfMOOcYaCkVFZs-
vh_04-001.pdf.

50. Resolution No. 2004-2, NAT'L NATIVE A.B.A. 1 (2002), https:/ /turtletalk.files.wordpress.com /2009 /04 /barexammate-
rials-wkg-1532670-v1-resolution_no__2004-2.pdf.

51. Resolution: Report No. 117, supra note 6, at 1.

52. Resolution: Report No. 117, supra note 36, at 4 (adopting all of the recommendations contained in the Indian Law and
Order Commission’s 2013 report, except for the new circuit court provision of recommendation 1.2) (noting that the “insti-
tutionally complex” criminal just system in Indian country).

53. Valencia-Weber & Thomas, supra note 42, at 751.
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of Indian Law as an integral part of their exam preparation, introducing many future lawyers to the con-
cept of tribal sovereignty.>* At the University of New Mexico, professors observed that after the state started
testing Indian Law on the bar exam, enrollment in Indian Law courses increased, thereby increasing the
frequency with which the school offered the course.

In 2013, however, Washington stopped including Indian Law on the essay portion of its bar exam and
opted to use the UBE essay subjects. In 2014, after adopting the UBE, New Mexico eliminated Indian Law
from its bar exam. Arizona, despite the advocacy from its state bar association and presence of twenty-two
federally recognized tribes within their borders, decided against adding Indian Law as a subject precisely
because it was considering adopting the UBE.* South Dakota is currently the only state in the union that
tests Indian Law as an essay subject. Increasingly, western states were early adopters of the UBE. Fifteen of
the twenty-one current UBE jurisdictions have significant tribal populations.”

The UBE and the testing of other relevant legal issues do not need to be mutually exclusive. For example,
when the state of Washington adopted the UBE, it eliminated the use of the prior exam that had included
federal Indian Law as an essay subject since 2004. However, Washington also developed its own state-
specific addition to the UBE that tests examinees on Indian Law.”® Washington enjoys all the benefits of
administering the UBE while maintaining federal Indian Law as a subject, to the benefit of all attorneys that
wish to practice law in their state, which shares borders with twenty-nine federally-recognized tribes.

When adopting the UBE, the state should not consider the benefits of uniformity and increased mobility
for its attorneys to the exclusion of valuing essential legal areas that fall outside of the big seven.” This con-
cern falls squarely within existing ABA policy. In 2011, the ABA adopted Resolution 10B urging law schools,
law tirms, and CLE providers to provide the knowledge, skills, and values that are required of the success-
ful modern lawyer.® Bar administrators should similarly consider what subjects should be required for the
successful modern lawyer.

V. Conclusion

The UBE offers uniformity, easing the burden on both bar administrators and applicants. It also offers
increased mobility, a critical need in a tightened legal market. However, the pipeline to the legal profession
remains rife with barriers for minorities. The bar exam is a critical juncture in that pipeline. When consider-
ing adopting the UBE, these barriers must be acknowledged and assessed, especially when the legal profes-
sion continues to be one of the least diverse professions in the country. The blessings of the UBE’s uniformity
do not necessarily need to exclude state-specific legal areas of importance. This is especially important
when it comes to federal Indian Law, a topic historically not even offered in many law schools.

54. Spruhan, supra note 47, at 15.

55. Valencia-Weber & Thomas, supra note 42, at 756-57.

56.Spruhan, supra note 47, at 15 (“Consideration of the adoption of the UBE was the stated reason by the Arizona Su-
preme Court for not adopting Indian Law, despite support from the state bar association”).

57.UBE jurisdictions with significant tribal populations include Alaska, Arizona, Colorado, Idaho, Iowa, Kansas, Min-
nesota, Montana, Nebraska, New York, New Mexico, North Dakota, Utah, Washington, and Wyoming. The remaining
UBE jurisdictions include Alabama, the District of Columbia, Missouri, New Hampshire, South Carolina, and Vermont.
Jurisdictions That Have Adopted the UBE, supra note 41.

58. Washington Law Component, WAsH. ST. B. Assoc. 105 (2013), http:/ /www.wsba.org/~/media/Files/Licensing_Law-
yer%20Conduct/Admissions/ WASHINGTON%20LAW %20COMPONENT.ashx.

59.The MBE tests on the subjects of civil procedure, constitutional law, contracts, criminal law, criminal procedure,
evidence, real property, and torts.

60. Rachel M. Zahorsky, ABA Urges Law Schools to Adopt More Practical Training for Students, ABA JOURNAL (Aug. 9, 2011,
2:59 PM), http:/ /www.abajournal.com/news/article/aba_urges_law_schools_to_adopt_more_practical_training_for_stu-
dents/.
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In the U.S., Asian ethnic groups tend to be lumped together despite wide variances in their
histories, cultures, and challenges. Here, we examine the particular challenges faced by one
Asian ethnic group - Filipino Americans — as it pertains to representation on the bench.

l. Introduction

n order to cultivate a set of leaders with legitimacy in the eyes of the citizenry; it is necessary that
Ithe path to leadership be visibly open to talented and qualified individuals of every race and eth-

nicity. All members of our heterogeneous society must have confidence in the openness and integ-
rity of the educational institutions that provide this training . . . . Access to legal education (and thus
the legal profession) must be inclusive of talented and qualified individuals of every race and ethnicity,
so that all members of our heterogeneous society may participate in the educational institutions that
provide the training and education necessary to succeed in America.'

Justice Sandra Day O’Connor, writing for the majority in the landmark case Grutter v. Bollinger,
highlighted the importance of diversity in higher education and the legal profession. While the legal
landscape is much more diverse today, there is still significant room for growth.

On May 27, 1981—just a little over twenty years before Grutter was decided—California Governor
Jerry Brown appointed the only Filipino judge in the entire western hemisphere, Judge Mel Red
Recana.? On June 13, 1981, Governor Brown swore in Judge Recana at a crowded McArthur Park in
front of the Filipino Americans celebrating Philippine Independence Day.> Over thirty years since
Judge Recana was first appointed, and over ten years after the decision in Grutter, Filipino Americans
have made tremendous strides in the judiciary. Important milestones include: the appointment of the
tirst Filipina Chief Justice of the California Supreme Court, Chief Justice Tani Gorre Cantil-Sakauye;*

The authors gratefully acknowledge the time and helpful comments provided by Filipino judges Teresa P. Magno, Rob
B. Villeza, Ricardo R. Ocampo, and Mel Red Recana of the Los Angeles Superior Court.

1. Grutter v. Bollinger, 539 U.S. 306, 332-33, 123 S. Ct. 2325, 2341 (2003).

2. E-mail from Judge Mel Red Recana, to Serafin Tagarao (Dec. 30, 2015, 09:53 PST) (on file with author) [hereinafter
Recanal].

3.1d.

4. About the Chief Justice, CAL. CTs.: THE Jup. BRANCH OF CAL., http://www.courts.ca.gov/13338.htm (last visited Sept.
1,2016).
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the appointment of the first Filipina judge to a federal court, Judge Lorna G. Schofield, U.S. District
Court, Southern District of New York in 2012;° the appointment of Judge Rob B. Villeza in 2014;° the
election of Judge Teresa P. Magno in 2014;” and the 2015 appointment of Judge Julian Recana to the
Los Angeles Superior Court by the very same Governor Brown who appointed his father thirty-four
years earlier.®

But while Filipinos have made great strides, there remains much room for growth. This article calls
for increased diversity on the bench, examines the challenges faced by Filipino Americans in achiev-
ing positions as judges, and suggests possible solutions the legal profession can implement to increase
the number of qualified diverse candidates to the bench.

Il. The Current State of Asian Americans and Filipino Americans in the United States

Since 2000, the Asian’ population has experienced explosive growth, increasing more than four
times faster than the total U.S. population, from 10.2 million in 2000 to 14.7 million in 2010.° The
Filipino population grew to 3,416,840 residents, representing the second largest Asian group behind
the Chinese at 4,010,114 residents." Of all the states, California experienced the highest growth in
the Asian population, growing from 4.2 million in 2000 to 5.6 million in 2010." Filipinos made up
the highest percentage of California’s Asian population, comprising 43%," or nearly 1.5 million
residents.' As of July 1, 2014, the U.S. Census Bureau estimates a total number of 17,339,053 Asian
residents in the United States." In California, Asians represent 14.4% of the total population, mak-
ing them the second largest minority population in the state behind black or African American
residents.'®

Despite the large number of Filipinos both nationally and in California, Filipinos are not well-
represented among judicial officers. At the federal level, as of March 7, 2014, there were approxi-
mately 673 district court judgeships and 179 circuit court judgeships for a total of 852 total seats."”
Four of the 162 active circuit court judges were Asian American and one of the senior'® circuit court

5. History of the Federal Judiciary: Biographic Directory of Federal Judges Schofield: Lorna Gail, FED. Jup. CTR., http:/ /www.
fjc.gov/servlet/nGetInfo?jid=3451&cid=999&ctype=na&instate=na (last visited Sept. 1, 2016).

6. Governor Brown Appoints Six to Los Angeles County Superior Court, OFFICE OF GOVERNOR EDMUND G. BRowN JRr. (Nov.
12, 2014), https:/ /www.gov.ca.gov/news.php?id=18782.

7. Los Angeles County Election Results: June 03, 2014 — Statewide Direct Primary Election: Final Official Election Returns,
L.A. CouNTY REGISTRAR-RECORDER/COUNTY CLERK (June 25, 2014, 1:20 PM), http:/ /rrcc.co.la.ca.us/elect/14062043 /
rr2043p17 htm,

8. Governor Brown Appoints Eight to Los Angeles County Superior Court, OFFICE OF GOVERNOR EDMUND G. BROWN JR. (July
16, 2015), https:/ /www.gov.ca.gov/news.php?id=19040.

9. Census Bureau Statement on Classifying Filipinos, U.S. CENsus BUREAU (Nov. 9, 2015), https:/ /www.census.gov/news-
room/press-releases/2015/cb15-rtq26.html (stating that “Asian” is broadly defined as a “person having origins in any of
the original peoples of the Far East, Southeast Asia, or the Indian subcontinent, including, for example, Cambodia, China,
India, Japan, Korea, Malaysia, Pakistan, the Philippine Islands, Thailand and Vietnam.”) [hereinafter Classifying Filipinos].

10. Elizabeth M. Hoeffel, Sonya Rastogi, Myoung Ouk Kim, & Hasan Shahid, The Asian Population: 2010: 2010 Census
Briefs, U.S. CENsuUs BUREAU 3 (Mar. 2012), https:/ /www.census.gov/prod/cen2010/briefs /c2010br-11.pdf.

11. Id. at 15.

12.Id at 8.

13.1d. at 18.

14. A Community of Contrasts: Asian Americans, Native Hawaiians and Pacific Islanders in California, ASIAN Am. CTR. FOR
ADVANCING JUsT. — AsiaN L. Caucus 9 (2013), http:/ /www.advancingjustice-alc.org/wp-content/uploads/2013/03/
Communities_of_Contrast_California_2013-1.pdf.

15. Annual Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States: April
1, 2010 to July 1, 2014, U.S. CeNsus BUurReau (June 2015), https:/ /www.census.gov/popest/data/state/asrh/2014/index.
html.

16. Id.

17. Barry J. McMillion, U.S. Circuit and District Court Judges: Profile of Select Characteristics, CONG. REs. SERv. 1 (Mar. 19,
2014), https:/ /www.fas.org/sgp/crs/misc/R43426.pdf.

18. Id. at 4 (stating that “Senior status judges are those judges who have retired from full-time service but continue, on
a part-time basis, to hear cases or perform other duties related to judicial administration.”)
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While more Filipino Americans hold seats on the

bench in California than ever before, they are still
severely underrepresented.

judges is Asian American.” Out of 603 active U.S. district court judges, seventeen are Asian Ameri-
can.” Finally, out of 438 senior U.S. district court judges, only two are Asian American.?' This amounts
to a grand total of twenty-four Asian Americans at the federal level representing only 2.8% of the total
seats available. A Filipino American occupies only one of those seats.

While more Filipino Americans hold seats on the bench in California than ever before, they are still severely
underrepresented. As of December 31, 2014,* there were one hundred Asian® members of the California
judiciary representing 6% of the 1,655 total available positions: two at the Supreme Court level, one at the
Court of Appeals level, and ninety-seven at the trial court level.** While 6% may not seem disproportion-
ately low, Filipino judges hold fewer than one percent of the total available seats—approximately eleven of
the 1,655 positions.” With such a large percentage of Filipinos in the population, why are they represented
so poorly on the bench? Part III explores some of the unique challenges facing Filipino Americans.

lll. The Need for Diversity
A. What We Mean By “Diversity”

The aim of this article is not simply putting judges into seats to match the proportion of minority
groups at the state or federal level. Indeed, the U.S. Supreme Court has summarily rejected such an
approach since “[a]ttaining diversity for its own sake is a nonstarter.”* It would equate to “nothing
more than impermissible ‘racial balancing.””” One scholar has rejected such an approach, which he
calls “checkbox diversity.”* Instead, he advocates “contextual diversity.” “Contextual diversity”

19. Id. at 14 n.54.

20. Id. at 22 n.83.

21.1d. at 22 n.84.

22. The data reflect the number of justices and judges on the bench as of December 31, 2014. For the Courts of Appeal,
the data does not include justices who have been appointed, but not yet confirmed. For the trial courts, the data reflects
those judges who have taken their oaths of office as of December 31, 2014. Demographic Data Provided by Justices and Judges
Relative to Gender, Race/Ethnicity, and Gender Identity/Sexual Orientation (Gov. Code, § 12011.5(n)) As of December 31, 2014, Jup.
CounciL oF CaL. 1 n.1 (2015), http://www.courts.ca.gov/documents/2015-Demographic-Report.pdf [hereinafter Dermo-
graphic Data].

23.1d. at 1.

24. Id.

25. E-mail from Judge Tomson T. Ong, to Serafin Tagarao (Jan. 26, 2016, 11:47 PST) (on file with author). Although there
is no official tracking of subcategories of Asians done by the California court system, Judge Ong has been keeping track
of all Filipinos in the California judiciary. The following are/were the Filipino judges on the Los Angeles Superior Court:
Mel Red Recana, Cesar Sarmiento (retired), Raphael Ongkeko, Lisa M. Chung, Bernie LaForteza, Ricardo R. Ocampo, Rob
B. Villeza, Teresa P. Magno, Julian Recana. Outside of Los Angeles, Judge Dino Inumerable serves in Ventura County
Superior Court, Judge Ronald Quidachay serves in San Francisco Superior Court, and Chief Justice Tani Cantil-Sakauye
serves in the California Supreme Court.

26. Fisher v. Univ. of Tex., 133 S. Ct. 2411, 2424 (2013).

27.1d. (quoting Grutter, supra note 1, at 329-30.

28. See Philip Lee, On Checkbox Diversity, 27 J. C1v. RicHTs & EcoN. DEv., 203, 209 (2013) (under “checkbox diversity,” a
self-identified racial minority is presumed to have a different perspective simply by checking off a certain racial category
on a form such as in an education setting).
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“Contextual diversity” means looking at the
experiences of the individual instead of
assuming a different perspective than others
simply based on the checking of a box.

means looking at the experiences of the individual instead of assuming a different perspective than
others simply based on the checking of a box.?” It means looking at an individual’s life experiences.*
“[T]he personal qualities of the applicant should be what matter most-not a checkbox identity that
may have no relation to the applicant’s actual perspective.”*' “Such qualities could include excep-
tional personal talents, unique work or service experience, leadership potential, maturity, demon-
strated compassion, a history of overcoming disadvantage, ability to communicate with the poor, or
other qualifications deemed important.”** In other words, “diversity is about bringing together col-
lective knowledge, born from an array of experiences, in order to ensure the judiciary and its deci-
sions are respected and followed.”*

B. Why Diversity at the Judicial Level is so Vital

Over thirty years ago, the U.S. Supreme Court held that the arbitrary exclusion from jury service
based on race denies a criminal defendant due process of law.** In holding such a practice unconsti-
tutional, Justice Thurgood Marshall noted, “when any large and identifiable segment of the commu-
nity is excluded from jury service, the effect is to remove from the jury room qualities of human
nature and varieties of human experience, the range of which is unknown and perhaps unknowable.”*
Thirty years later, the Supreme Court again addressed the importance of diversity in the context of
law school admissions in Grutter v. Bollinger.* There, the Court held that a law school’s narrowly
tailored use of race in admissions decisions to further a compelling interest in obtaining the educa-
tional benefits of a diverse student body did not violate the Equal Protection Clause of the Fourteenth
Amendment.” Writing for the majority, Justice Sandra Day O’Connor emphasized the “overriding
importance of preparing students for work and citizenship, describing education as pivotal to ‘sus-
taining our political and cultural heritage” with a fundamental role in maintaining the fabric of
society.”*® Recognizing that education is “the very foundation of good citizenship,” the Court rea-
soned “the diffusion of knowledge and opportunity through public institutions of higher education
must be accessible to all individuals regardless of race or ethnicity.”*

These principles justify promoting diversity at the judicial level as well. As Judge Rob B. Villeza
putit:

29. Id. at 212.

30. Id.

31.1d. at 214.

32. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 317 (1978).
33. Deanell Reece Tacha, Diversity in the Judiciary: A Conversation with Deanell Tacha, 59 U. Kan. L. Rev. 1037, 1038 (2011).
34. Peters v. Kiff, 407 U.S. 493, 504 (1972).

35. Id. at 503.

36. Grutter v. Bollinger, 539 U.S. 306 (2003).

37.1d. at 343.

38. Id. at 331 (quoting Plyler v. Doe, 457 U.S. 202, 221 (1982)).

39. Grutter, 539 U.S. at 331.
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“[t]he lack of Filipino-Americans on the bench as

compared to other Asian Americans results from our
past immigrant culture of passive integration.”

You do not want the bench to be one dimensional because you get one-dimensional rulings from
one class or category of people. It does not make for a successful judicial system nor does it
garner the respect from the people who come to court. You need people with different points of
interest.*

Judge Teresa P. Magno shared the same sentiments:

Diversity is important in every facet of life. The number of Filipinos in our population is not com-
mensurate with the number of Filipinos on the bench. People look to the court system for justice
to remedy a wrong. When people do not see people like them in the court, it can foster a feeling
of a non-inclusiveness, which can discourage people from turning to the court system to remedy
a wrong.*!

According to Judge Ricardo R. Ocampo, with a diverse bench, people “will see that justice is dis-
pensed by people like them who can understand their own background.”*

Scholars agree that diversity promotes public confidence in the legitimacy of the justice system.*
Not only does it lend legitimacy to the courts, but diversity among judicial officers also leads to better
decision-making by incorporating different perspectives.* By considering minority viewpoints,
judges can avoid simply adhering to the majoritarian ideology.* This promotes one of the most fun-
damental ideas of our democratic society: equal consideration of all ideas, even the non-popular
ones.*

IV. Challenges Facing Filipino Americans and Their Path to the Bench.
A. Labels Matter
One of the biggest problems with promoting diversity on the bench is a lack of awareness of the

problem. While we have population data for Asian Americans and, to a lesser extent, Filipino Amer-
icans, we lack data identifying subcategories of Asian Americans at the judicial level. Furthermore,

40. Telephone Interview with Rob Villeza, Judge, Superior Court of L.A. County, in L.A., Cal. (Dec. 25, 2015) [hereinaf-
ter Villeza].

41. Interview with Teresa P. Magno, Judge, Superior Court of L.A. County, in L.A., Cal. (Dec. 23, 2015) [hereinafter
Magno].

42. Telephone Interview with Ricardo R. Ocampo, Judge, Superior Court of L.A. County, in L.A., Cal. (Jan. 12, 2016)
[hereinafter Ocampo].

43. Sherrilyn A. Ifill, Judicial Diversity, 13 GREEN Bac 45, 48 (2009).

44. See Joy Milligan, Pluralism in America: Why Judicial Diversity Improves Legal Decisions About Political Morality, 81
N.Y.U. L. Rev. 1206, 1229-30 (2006); see also Broadening the Bench: Professional Diversity and Judicial Nominations, ALLIANCE
FOR JUsTICE 5-6 (July 10, 2015), http:/ /www.afj.org/wp-content/uploads/2014/11/Professional-Diversity-Report.pdf
(stating that “when judges come from all corners of the legal profession — and particular when they’ve work in the public
interest, representing those whose views are otherwise rarely heard — they are equipped to understand the views of each
litigant before them, and to render more informed, thorough decisions.”); Ifill, supra note 43, at 48.

45. Milligan, supra note 44, at 1242.

46. Id.
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although Filipinos represent one of the largest Asian groups in the country, and specifically the state
of California, as of 2015 the Census Bureau “has no plans to classify Filipinos outside of the Asian
race category.”*” When Asian Americans are all lumped together for purposes of data collection, the
problem does not look nearly as bad for representation. As indicated in Part I, Asian Americans rep-
resent about 2.8% of the federal judiciary and 6% of the California judiciary.* However, Filipinos
make up approximately 0.1% of the total federal judiciary and only 0.7% of the California judiciary.*’

B. The Numbers

“Diversity on the bench is dependent on the diversity of the bar. We cannot have many Filipino
judges if we do not have Filipino lawyers.””* Judge Ocampo’s words reflect the most basic problem
behind the lack of Filipino judges in the courts. While Filipinos outnumber many other Asian groups,
not enough have chosen a career in the law. On average, over the combined years of 2008 to 2010,
there were approximately 1,894,000 Filipinos age sixteen and older.”® Among Filipinos age twenty-
five and older, only 3.1% (or approximately 50,610) Filipinos achieved a professional or doctoral
degree.” It follows that substantially fewer are seeking law degrees. Indeed, according to Judge
Ocampo, “[t]he lack of Filipino-Americans on the bench as compared to other Asian Americans
results from our past immigrant culture of passive integration.”>® While “[t]his is definitely changing
with the upcoming generations and will hopefully continue to improve,”** progress has been slow.

Judge Magno recalls growing up and receiving brochures to community colleges about nursing
programs from her high school counselor who did not know much about her.” Judge Magno wanted
to go to a four-year university but was told, “it’s good to have dreams, but you should do what’s
practical.”*® What was “practical” seemed be perpetuating stereotypes about Filipino culture.”” Judge
Magno’s experience is not much different from other Filipino Americans. In fact, compared to other
Asian groups, Filipinos were more than three times as likely as non-Asian to work in the healthcare
practitioners and technical occupations category—18% versus 5%.%® More than half of Filipino workers
in this group were registered nurses.”

Of the few who do decide to pursue the law, not enough are applying for positions on the bench
either through the appointment process or the election process. Furthermore, many of the Filipino
attorneys work in public service or non-profit sectors, which typically have not been a source of new
judges. Recognizing the lack of minority judges, Justice Sonia Sotomayor, in a 2013 speech made to
students at American University Washington College of Law, stated that the lack of diversity in race,
gender, and background poses a “huge danger” to both the state and federal judiciary.”’ She further
criticized the legal profession for perpetuating a glass ceiling for minorities, asserting that the

47. Classifying Filipinos, supra note 9.

48. See McMillion, supra note 17; Demographic Data, supra note 22.

49. See supra notes — 17-25

50. Ocampo, supra note 42.

51. Mary Dorinda Allard, Asians in the U.S. labor force: profile of a diverse population, MONTHLY LAB. REv. 5 (Nov. 2011),
http:/ /www.bls.gov/opub/mlr/2011/11/art1full.pdf.
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54. Id.

55. Magno, supra note 41.

56. Id.
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58. Allard, supra note 51, at 11-13.

59. Id.
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number of minority partners in law firms is “dismally small.”*' Indeed, while judicial seats typically
go to attorneys who have worked as prosecutors for several years or have significant trial experience
as a prestigious firms, there simply are not enough Filipino attorneys in either of these positions, and
the ones that are in such a position are not applying to judicial office.

V. How to Get More Diverse Candidates to the Bench

Below are some of the proposed solutions to the barriers outlined above. While we have focused
mostly on Asian Americans, specifically Filipino Americans, these solutions should apply to other
minorities as well.

A. Identifying the Problem

Getting a more diverse bench starts with recognizing the absence of such candidates in the first
place. Such recognition can be advanced at both the federal and state levels by more precisely track-
ing the statistical makeup of judges. Rather than have a broad category of Asian Americans, the sur-
vey should invite judges to select a further subcategory, such as Filipino. Instead of being seen as just
another Asian American, Filipinos can begin to be recognized by their specific unique backgrounds.
Further, by identifying these subcategories, the federal and state courts can better assess which minor-
ity groups are not adequately represented.

B. Encouraging the Next Generation

Filipino American parents should encourage their children to pursue a career in the law. As
reported above, most Filipinos are concentrated in the healthcare industry or in technical occupa-
tions. According to Judge Villeza, Filipinos need to encourage their children at the grassroots level.®
This means that existing Filipino lawyers need to participate in “career days,” go out to schools, talk
to the students, and get them excited about a career in the law.®® Judge Ocampo supported this idea
as well, stating that minority bar associations should “not only reach out to law students, but to the
younger communities including high schools and elementary schools.”** Minority bar associations
should also get more involved in the media and social media, whether it is portraying a Filipino law-
yer on television or educating students about what it means to be a lawyer on social networks. This
needs to happen all the way from elementary school to the university level. After all, “[i]ncreasing the
Filipinos in the legal profession is the best way to increase the number of Filipino American judges.”®

Minority bar associations can also help promote qualified candidates for judgeships. Judge Villeza
suggested a “judicial mentorship program.”® Through such a program, a minority bar association
could help introduce potential judicial candidates to current judicial officers or other people with
experience in the judicial process, in order to help candidates develop necessary skills and experi-
ence. Such professional development would help candidates feel confident that all the bases of their
application were covered. Minority bar associations should also work to demystify the application
process for their membership. Judge Villeza advocates presenting the issue to the existing member-
ship and indicating that it is a priority to make qualified attorneys judicial officers. These organiza-
tions need to get potential candidates involved in the discussion so that these attorneys can start
thinking “Who do I know? Who would make a good candidate?”—or asking themselves if they

61.1d.

62. Villeza, supra note 40.
63.1d.

64. Ocampo, supra note 42.
65. Id.

66. Villeza, supra note 40.
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should consider the bench. By spearheading this discussion, attorneys who may not yet be qualified
can start asking themselves, What do I have to do to make myself a desirable candidate in the next
five to ten years?® This should be a key initiative for every minority bar association. As Judge Ocampo
stated, “[i]t is the responsibility of the minority group to encourage from within.”

Minority bar associations should also push potential candidates to try the much-overlooked elec-
tion route, urges Judge Magno, who found success through such a method herself.®” Judges seeking
election must interact with their constituents in order to elicit votes. The process can helps garner
respect for the potential judge’s constituents. In addition, a judge seeking election can develop strong
political connections and raise his or her profile in the community. Judge Magno believes this can
lead to fewer challenges down the road for elected judges.” Running for election can be difficult,
however, because of the high costs of running a campaign, and the need for self-promotion, which
Judge Magno admits pushed her outside of her regular comfort zone.”

Finally, existing Filipino judges need to set an example for future judges to follow. “The visible suc-
cess of [members of a disadvantaged group] can . .. encourage group members to strive for success.””
For instance, as Judge Magno observed, many California judges have a prosecution background. In
fact, the most recent Filipino judges appointed by the California governor had a prosecution back-
ground. These prosecutors need to continue to lead by example. Having effective leaders on the
bench will encourage more Filipino Americans to become attorneys and obtain positions as judicial
officers. As Justice Ming W. Chin stated:

the best thing we could do for diversity on the bench would start with each of our courtrooms.
If we judge well, and if we are respected by our colleagues and our communities, then the stat-
ure of minority judges will improve, and the opportunities for future judicial appointees from a
qualified pool of ethnic minority candidates will be greater. Those of us on the bench must lead
by example.”

C. What Attorneys can do to be Considered for Judicial Seats in the Future

While minority bar associations should be encouraging the next generation of attorneys to apply
to the bench, would-be judges should be honing their own experience and skills now. Judge Mel Red
Recana of the Los Angeles Superior Court offered the following advice to those attorneys considering
the bench: “You should not be a wallflower. You must be active professionally, politically and socially.
To ask favors, you have to give them first. Networking should be a daily activity. You will be sur-
prised with the unexpected help that you will get.””*

When it comes to co-counsel and judges, “[b]e a true professional. The test should be: do the judges
and your peers—particularly your opposing counsel—respect you? Never lose your temper because
that is the sign that you have lost.””” He warns that counsel need to be mindful of their conduct both

67. Some minority bar associations, such as the Philippine American Bar Association and the Japanese American Bar
Association, already have a judicial advocacy program. See Committees, PHILIPPINE AM. B. Assoc., http:/ /pabala.org/
officers-and-board-of-governors/committees/ (last visited Sept. 1, 2016); Officers/Committees, JAPANESE AM. B. Assoc.,
http:/ /www.jabaonline.org/about/officerscommittees/ (last visited Sept. 1, 2016).
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69. Magno, supra note 41.
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71. Id.

72. Paul Brest & Miranda Oshige, Symposium: Race and Remedy in a Multicultural Society:Affirmative Action for Whom?, 47
Stan. L. Rev. 855, 869 (1995).

73. Justice Ming W. Chin, Keynote Address: “Fairness or Bias?: A Symposium on Racial and Ethnic Composition and Attitudes
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inside and outside the courtroom. “Cultivate an unimpeachable reputation. A DUI or any criminal
conviction could ruin the best strategy.”” Judge Ocampo echoed these sentiments stating, “reputa-
tion is everything. No matter what case you handle, never sell yourself. Always be fair. Always be
aware of the relationships you have with the people that sit across from you at the table. As long as
you are fair, treat everyone with respect, you will increase your chance of being appointed.”” .

For trial attorneys, Judge Recana offers the following advice: “Be really good at being a trial law-
yer. Always be prepared. At least you should have ten jury trials, whether they are felony or unlim-
ited jurisdiction civil cases, under your belt.””® He further cautions that the position is not about your
ego:

You will never make millions being a judge. Judicial ethics will restrict your conduct in and out
of the courtroom. You will not savor the excitement of destroying a hostile witness on cross-
examination a la Clarence Darrow or receiving a multi-million dollar verdict. Instead as a judge
you will be a public servant. You cannot dominate the litigants but treat them with respect day
after day no matter how obnoxious some of them may be. You will spend hours studying the law
so you can do justice to the parties. Justice will be your most important commodity not money or
victory. Your life will be dedicated to public service not self-aggrandizement.”

Despite the challenges of being a judge today, Judge Recana states, “[a] judicial appointment will com-
pletely change your life. I am thankful to God I made the right decision thirty-four years ago.”®

VI. Conclusion

Judge Villeza shared the story of visiting a high school during a student government class. The
class of thirty-five, like many other high school classes in the Los Angeles area, was comprised of
mostly minority students. Judge Villeza asked how many were interested in becoming lawyers. Only
two students raised their hands.® Yet this lack of interest in the law is not unique to Filipino Ameri-
cans. All minorities should be educating their children about a possible career in the law. Existing
attorneys should take the laboring oar by highlighting the problem of a lack of minority judicial offi-
cers, educating younger generations about the law, and encouraging qualified attorneys (or helping
attorneys become qualified) to seek judicial positions. Justice Chin, in speaking on a symposium on
racial and ethnic composition and attitudes in the judiciary had this to say:

I encourage you actively to seek judicial positions. Your efforts are increasingly important be-
cause, frankly, the people of California want their judges to reflect more closely the diversity they
see every day in the general population. And so the quest for diversity on the bench begins with
you. Keep in mind that the opportunities are there.®

By encouraging diversity on the bench, we can ensure that when we ask future generations whether
they want to pursue a career in the law, minority students can answer with a resounding “yes.”
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The Way to Stop Discrimination
on the Basis of Race . . .

Ronald Turner
A.A. White Professor of Law, University of Houston Law Center

Chief Justice John Roberts and Associate Justice Sonia Sotomayor have expressed very
different views on how to stop discrimination. By examining affirmative action jurisprudence,
Turner highlights the fundamental differences between these two Justices’ views on race,
racism and discrimination and postulates how this will play out in future Supreme Court cases.

“America has never discriminated on the basis of race (which does not exist) but on the basis of racism
(which most certainly does).”

l. Introduction

n the U.S. Supreme Court’s 2007 decision in Parents Involved in Community Schools v. Seattle School Dis-
I trict No. 1,> Chief Justice John G. Roberts, Jr. declared: “The way to stop discrimination on the basis of

race is to stop discriminating on the basis of race.”® Focusing on what he framed as race-based dis-
crimination and the mandate of the Equal Protection Clause of the Fourteenth Amendment,* the Chief
Justice conceptualized race as skin color or phenotype and posited that any and all governmental consid-
erations of race are constitutionally problematic and must end.

More recently, in Schuette v. Coalition to Defend Affirmative Action, Integration and Immigration Rights and
Fight for Equality by Any Means Necessary,” Justice Sonia Sotomayor stated: “The way to stop discrimination
on the basis of race is to speak openly and candidly on the subject of race, and to apply the Constitution with
eyes wide open to the unfortunate effects of centuries of racial discrimination.”® Unlike Chief Justice Rob-
erts’s race-based discrimination approach, Justice Sotomayor’s focus on racism-based discrimination goes
beyond race-as-color-and-phenotype and emphasizes the real and harmful effects of this form of discrimina-
tion on the nation’s racial and ethnic minorities. She thus rejected the Chief Justice’s call for the cessation of
all governmental considerations of race, understanding that that approach renders invisible and cannot
meaningfully address the legacies and current manifestations of historical and contemporary racism.

This article examines Chief Justice Roberts’s and Justice Sotomayor s differing views on “the way to stop
discrimination on the basis of race” and the implications of that disagreement on the Court’s race-conscious
affirmative action jurisprudence.” As discussed herein, the Justices” disagreement is grounded in and
reflects fundamental differences in their conceptualizations and understandings of race, racism, and dis-
crimination. I argue and ultimately conclude that Justice Sotomayor’s approach is cognizant of and best

1. Ta-Nehisi Coates, This Town Needs a Better Class of Racist, THE ATLANTIC (May 1, 2014), http:/ /www.theatlantic.com/
politics/archive/2015/05/ This-Town-Needs-A-Better-Class-Of-Racist/361443.

2. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 127 S.Ct. 2738 (2007).

3.1d. at 748.

4.14 U.S.CS. § 1 (LexisNexis 2016) (stating that “No State shall . . . deny to any person within its jurisdiction the equal
protection of the laws.”).

5. Schuette v. Coalition to Defend Affirmative Action, 134 S. Ct. 1623 (2014).

6.1d. at 1676.

7. This article is a revised and condensed version of my essay, The Way to Stop Discrimination of the Basis of Race, 11 STAN.
J. C1v. Rts. & Civ. Lis. 45 (2015).
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“Justice Powell's reference to 'non-black
minorities’ helped make more plausible the

claim that race operated similarly for all ethnic
groups—that the experiences of the Irish

and Austrians resembled that of the Chinese,
Japanese, and Mexicans in the United States, and
by extension tracked the fate of blacks as well.”

captures the dynamics of racism-based discrimination as evidenced by the lived experiences of those sub-
jected to and subordinated by the legal and sociopolitical realities of not race but racism.

Il. The Court’s Race-Conscious Affirmative Action Jurisprudence

The Supreme Court has decided several cases addressing the issue of the constitutionality of race-con-
scious affirmative action programs in university admissions and government contracting. On display in
these cases are the differing race-based and racism-based discrimination analyses also found in Chief Jus-
tice Roberts’s and Justice Sotomayor’s divergent views on the way to stop discrimination.

In Regents of the University of California v. Bakke,® the Court struck down, as violative of the Equal Protec-
tion Clause, a University of California at Davis Medical School special admissions program reserving six-
teen of one hundred seats in an incoming medical school class for disadvantaged members of minority
groups. In so ruling, the Court held that race could be considered as a “plus” factor in admissions deci-
sions.” Of special interest are the Justices” discussions of race. In his opinion announcing the judgment of the
Court, Justice Lewis F. Powell, Jr., speaking for himself and adopting a race-based approach, opined that
the “guarantee of equal protection cannot mean one thing when applied to one individual and something
else when applied to a person of another color. If both are not accorded the same protection, then it is not
equal.”"? Consequently, “[r]acial and ethnic distinctions of any sort are inherently suspect and call for the
most exacting judicial examination.”"

Furthermore, Justice Powell said that, in its earlier decisions, the Court determined that the purpose of
the Fourteenth Amendment was the freedom, security, and protection of enslaved persons newly freed
from “the oppressions of those who had formerly exercised dominion over” them.'? In the years following
the 1868 adoption of that amendment and its Equal Protection Clause, “the United States had become a
Nation of minorities” all struggling to overcome the biases of “a “majority” composed of various minority
groups . . .”" “As the Nation filled with the stock of many lands, the reach of the Clause was gradually

8. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978).
9. See id. at 317-20, 326.

10. Id. at 289-90.

11. Id. at 291.

12. Id.

13.1d. at 292.
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This conceptualization of race “cast

whites as vulnerable minorities” and
“magically conjured WASPs as America’s
most vulnerable potential victim.”

extended to all ethnic groups seeking equal protection from official discrimination.”** As noted by Profes-
sor lan Haney-Lopez, “Justice Powell’s reference to 'non-black minorities' helped make more plausible the
claim that race operated similarly for all ethnic groups—that the experiences of the Irish and Austrians
resembled that of the Chinese, Japanese, and Mexicans in the United States, and by extension tracked the
fate of blacks as well.”* For Justice Powell, the Equal Protection Clause applied to all persons, including the
various minority groups comprising the white majority, “which can lay a claim to a history of prior dis-
crimination at the hands of the State and private individuals.”* This conceptualization of race “cast whites
as vulnerable minorities” and “magically conjured WASPs as America’s most vulnerable potential victim.”"

The opinion of Justices William J. Brennan, Jr., Byron Raymond White, Thurgood Marshall, and Harry
A. Blackmun (the Brennan opinion) agreed with Justice Powell that certain considerations of race in univer-
sity admissions are permissible, but they disagreed with his conclusion that the medical school’s admis-
sions program violated the Equal Protection Clause. Eschewing Justice Powell’s “Nation of minorities”
approach, the Brennan opinion noted that the Equal Protection Clause “was early turned against those
whom it was intended to set free” and that “reality rebukes us that race has too often been used by those
who would stigmatize and oppress minorities.”*

In a separate opinion, Justice Marshall, employing a racism-based approach, argued that the challenged
admissions program did not violate the Constitution. He stated:

For it must be remembered that, during most of the past 200 years, the Constitution as interpreted by this
Court did not prohibit the most ingenious and pervasive forms of discrimination against the Negro. Now,
when a State acts to remedy the effects of that legacy of discrimination, I cannot believe that this same Con-
stitution stands as a barrier.”

Justice Marshall’s opinion focused on the nation’s historical discrimination against and subordination of
African Americans,” including slavery; the Court’s infamous Dred Scott v. Sandford decision;* the post-
emancipation Black Codes; the failure of Reconstruction in which “with the assistance of this Court, the
Negro was rapidly stripped of his new civil rights”; Plessy v. Ferguson’s validation of the separate-but-equal
doctrine” and southern states” expansion of Jim Crow laws; northern states” and the federal government’s
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15. Ian F. Haney Lopez, A Nation of Minorities: Race, Ethnicity, and Reactionary Colorblindness, 59 STAN. L. Rev. 985, 1036
(2007).
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22. Plessy v. Ferguson, 163 U.S. 537, 16 S. Ct. 1138 (1896).
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Justice O"Connor did not doubt that this
nation’s history of private and public
discrimination against African Americans
resulted in a lack of opportunities for black
entrepreneurs; however, she concluded that
observation did not justify “a rigid racial
quota” in the awarding of contracts.

discrimination against African Americans; and the state-mandated exclusion of black children from public
schools invalidated by the Court’s 1954 seminal ruling in Brown v. Board of Education.” “The position of the
Negro today in America is the tragic but inevitable consequence of centuries of unequal treatment,” Justice
Marshall wrote.* He referenced data on African American life expectancy, infant mortality, deaths of moth-
ers during childbirth, median income, poverty, and unemployment. “At every point from birth to death the
impact of the past is reflected in the still disfavored position of the Negro.”> Given this “sorry history of
discrimination and its devastating impact on the lives of Negroes, bringing the Negro into the mainstream
of American life should be a state interest of the highest order. To fail to do so is to ensure that America will
forever remain a divided society.”*

The Court’s government contracting cases also contain different judicial approaches to the question of
discrimination. City of Richmond v. ].A. Croson Co.*” upheld an equal protection challenge to a set-aside pro-
gram requiring construction contractors to award at least thirty percent of the dollar amount of each con-
tract to minority business enterprises. Justice Sandra Day O’Connor’s plurality opinion argued, among
other things, that racial classifications “carry a danger of stigmatic harm” and “may in fact promote notions
of racial inferiority and lead to a politics of racial hostility.”*® She noted that “blacks constitute approxi-
mately 50% of the population of the city of Richmond. Five of the nine seats on the city council are held by
blacks.”” Those facts gave rise to her “concern that a political majority will more easily act to the disadvan-
tage of a minority based on unwarranted assumptions or incomplete facts.”* A dissenting Justice Marshall
argued that this view “implies a lack of political maturity on the part of this Nation’s elected minority
officials that is totally unwarranted. Such insulting judgments have no place in constitutional
jurisprudence.”*!

23. Brown v. Bd. of Educ., 347 U.S. 483, 74 S. Ct. 686 (1954).

24. Bakke, supra note 8, at 395.
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Justice O’Connor did not doubt that this nation’s history of private and public discrimination against
African Americans resulted in a lack of opportunities for black entrepreneurs; however, she concluded that
observation did not justify “a rigid racial quota” in the awarding of contracts.*? Finding no evidence of
identified discrimination in the Richmond construction industry, she reasoned that the low level of minor-
ity business participation (0.67% of the city’s prime construction contracts) could reflect societal discrimina-
tion in educational and economic opportunities as well as black and white career choices. “Blacks may be
disproportionately attracted to industries other than construction.”*

Justice Marshall’s dissent, joined by Justices Brennan and Blackmun, opened with the following sen-
tence: “It is a welcome symbol of racial progress when the former capital of the Confederacy acts forth-
rightly to confront the effects of racial discrimination in its midst.”** Finding “deep irony” in the Court’s
“second-guessing” of the city’s judgment, he noted that the “facts of the Richmond experience”—"the
deliberate diminution of black residents” voting rights, resistance to school desegregation, and publicly
sanctioned housing discrimination”—were “deeply familiar to the leadership of Richmond.”* Rejecting
the Court’s “armchair cynicism”* and “cramped vision of the Equal Protection Clause,” Justice Marshall
opined, “The battle against pernicious racial discrimination or its effects is nowhere near won.””

Adarand Constructors, Inc. v. Pena® provides yet another illustration of the differing race and racism-
based approaches found in the Court’s affirmative action rulings. There, the Court, by a five to four vote,
held that a federal program providing financial incentives to prime contractors to hire certified small busi-
nesses controlled by socially and economically disadvantaged individuals was subject to strict scrutiny
judicial review.* Justice O’Connor, writing for the Court, stated: “The unhappy persistence of both the
practice and the lingering effects of racial discrimination against minority groups in this country is an
unfortunate reality,” and “government is not disqualified from acting in response to it.”* But that action
must satisfy strict scrutiny—i.e., the action must serve a compelling governmental interest by narrowly
tailored means. The late Justice Antonin Scalia, concurring, made clear his view that “government can
never have a ‘compelling interest” in discriminating on the basis of race in order to ‘make up’ for past racial
discrimination. . . In the eyes of the government, we are just one race here. It is American.”* And, in a sepa-
rate concurrence, Justice Clarence Thomas proclaimed that “Government cannot make us equal; it can only
recognize, respect, and protect us as equal before the law.”** He saw no difference between what he termed
benign prejudice and malicious prejudice. “In each instance, it is racial discrimination, plain and simple.”*

For the Adarand dissenters, governmental efforts to address the real-world effects of racial discrimination
did not violate the Constitution. Justice David H. Souter, joined by Justice Stephen G. Breyer, concluded
that the Constitution did not forbid race-conscious affirmative action even though extirpating the lingering
effects of such discrimination may result in hurting members of a historically favored race who are not
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the cradle of the Old Confederacy, sought on its own, within a narrow confine, to lessen the stark impact of persistent
discrimination...History is irrefutable, even though one might sympathize with those who—though possibly innocent in
themselves—benefit from the wrongs of past decades.”).

35. Id. at 544.

36.Id. at 546.

37.1d. at 561.

38. Adarand Constructors v. Pena, 515 U.S. 200, 115 S. Ct. 2097 (1995).

39. Id. at 227 (noting that race-based governmental classifications “are constitutional only if they are narrowly tailored
measures that further compelling governmental interests”).

40. Id. at 237.

41. Id. at 239.

42. Id. at 240.

43.1Id. at 241.
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For the Adarand dissenters, governmental
efforts to address the real-world effects
of racial discrimination did not violate the
Constitution.

personally responsible for any discriminatory actions.* Justice Ruth Bader Ginsburg, joined by Justice
Breyer, observed that “the idea that ‘we are just one race’”” was not embraced for most of the nation’s
history,* and opined that the effects of racial discrimination

are evident in our workplaces, markets, and neighborhoods. Job applicants with identical re-
sumes, qualifications, and interview styles still experience different receptions, depending on
their race. White and African-American consumers still encounter different deals. People of color
looking for housing still face discriminatory treatment by landlords, real estate agents, and mort-
gage lenders. Minority entrepreneurs sometimes fall to gain contracts though they are the low
bidders, and they are sometimes refused work even after winning contracts. Bias both conscious
and unconscious, reflecting traditional and unexamined habits of thought, keeps up barriers that
must come down if equal opportunity and nondiscrimination are ever genuinely to become this
country’s law and practice.*

In Grutter v. Bollinger,” the Court assessed the constitutionality of the University of Michigan Law
School’s consideration of race as one factor in admissions decisions. Justice O’Connor’s opinion for a five-
Justice majority held that the school had a compelling interest in the attainment of a diverse student body
and that the challenged program was narrowly tailored to serve that compelling interest. She deferred to
the law school’s judgment that racial and ethnic diversity were critical to the institution’s educational mis-
sion and would yield educational benefits and accepted the school’s goal of enrolling a “critical mass” of
minority students “defined by reference to the educational benefits that diversity is designed to produce,”
and presumed that the school was acting in good faith.*®

Justice O’Connor also noted that “public institutions of higher education must be accessible to all indi-
viduals regardless of race or ethnicity”; that “[e]ffective participation by members of all racial and ethnic
groups in the civic life of our Nation is essential if the dream of one Nation, indivisible, is to be realized”;
and that “it is necessary that the path to leadership be visibly open to talented and qualified individuals of
every race and ethnicity” so that “a set of leaders with legitimacy in the eyes of the citizenry” are cultivat-
ed.” As national leaders are trained in universities and law schools, access to legal education and the legal
profession “must be inclusive of talented and qualified individuals of every race and ethnicity, so that all
members of our heterogeneous society may participate in the educational institutions that provide the
training and education necessary to succeed in America.”* Key to Justice O’Connor’s and the Court’s anal-
ysis was the fact that the law school’s admissions plan sought to increase student body diversity and not

44. See id. at 270.

45.Id. at 272.

46. Id. at 273-74.

47. Grutter v. Bollinger, 539 U.S. 306, 123 S. Ct. 2325 (2003).
48. Id. at 329-30.

49. Id. at 331-32.

50. Id. at 332-33.
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remediate past and current wrongs. She recognized that the desired “critical mass” of minority students
would be comprised of individuals whose views are likely affected by the “unique experience of being a
racial minority in a society, like our own, in which race unfortunately still matters.”>!

lll. “The Way to Stop Discrimination on the Basis of Race...”

Thus, one finds in the Court’s affirmative action precedents a clear jurisprudential divide between, on
the one hand, Justices employing a race-based discrimination analysis focusing on racial classifications
and, on the other, Justices employing a racism-based analysis grounded in and cognizant of the harmful
effects and current manifestations of discrimination against racial minorities. That divide is on full display
in Chief Justice Roberts’s and Justice Sotomayor’s differing views on the “way to stop discrimination on the
basis of race.”

In Parents Involved in Community Schools v. Seattle School District No. 1, the Court, by a five to four vote,
invalidated race-conscious student assignment plans that elected school boards voluntarily adopted in
Seattle, Washington and Jefferson County, Kentucky.”® Chief Justice Roberts’s plurality opinion concluded
that the plans sought racial balance “set solely by reference to the demographics of the respective school
districts” and were “directed only to racial balance, pure and simple, an objective this Court has repeatedly
condemned as illegitimate.”>* Quoting Justice John Marshall Harlan’s “[o]ur Constitution is color-blind”
axiom,” the Chief Justice protested that the acceptance of racial balancing would serve as the justification
for racial proportionality supporting the “indefinite use of racial classifications, employed first to obtain the
appropriate mixture of racial views . . .”*

Having framed the issue as one of race-based discrimination and presented a narrative in which the
Court serves as the champion of colorblind constitutionalism, Chief Justice Roberts invoked Brown v. Board
of Education™ as support for his position. Setting forth a revisionist account of the Court’s seminal 1954 deci-
sion, he argued that both the Brown plaintiffs and the plaintiffs challenging the Seattle and Jefferson County
plans made the same claim: that racial classifications according differential treatment on the basis of race
violate the Fourteenth Amendment.*® In doing so, Chief Justice Roberts quoted Brown lawyer Robert L.
Carter’s statement in the 1952 oral argument before the Court: ““We have one fundamental contention
which we will seek to develop in the course of this argument, and that contention is that no State has any
authority under the equal-protection clause of the Fourteenth Amendment to use race as a factor in afford-
ing educational opportunities among its citizens.””” Commenting in 2007 on this characterization of his
1952 argument, then-federal Judge Carter stated: “All that race was used for at that point in time was to
deny equal opportunity to black people. . .. It’s to stand that argument on its head to use race the way they
use [it] now.”®

Chief Justice Roberts also made this incredible statement: “Before Brown, schoolchildren were told where
they could and could not go to school based on the color of their skin.”®! Noting the absurdity of this ahis-

51. Id. at 333; see also Gratz v. Bollinger, 539 U.S. 244, 123 S. Ct. 2411 (2003) (invalidating the University of Michigan’s race-
conscious undergraduate admissions policy).

52. Parents Involved, supra note 2.

53. Justice Samuel A. Alito, Jr., who replaced Justice O’Connor on the Supreme Court after her retirement, provided the
fifth vote for striking down the plans.

54. Parents Involved, supra note 52, at 726, 729.

55.1d. at 729; see Ferguson, supra note 22, at 559.

56. Parents Involved, supra note 2, at 731.

57. Brown v. Bd. of Educ., supra note 23.

58. See Parents Involved, supra note 2, at 747.

59. Id.

60. Adam Liptak, The Same Words, but Differing Views, N.Y. TIMEs (June 29,2007), http:/ /www.nytimes.com /2007 /06/29/
us/29assess.html?_r=0.

61. Parents Involved, supra note 2, at 747.
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“Race matters” not simply or only as a matter
of color or phenotype; race matters “because
of persistent racial inequality in society—
inequality that cannot be ignored and that has
produced stark socioeconomic disparities.”

torical description of the real-world issue addressed by the Brown Court, Justice John Paul Stevens remarked
that the Chief Justice “fails to note that it was only black schoolchildren who were so ordered; indeed, the
history books do not tell stories of white children struggling to attend black schools.”®

Closing his opinion, Chief Justice Roberts opined that the Seattle and Jefferson County school districts
had “to stop assigning students on a racial basis. The way to stop discrimination on the basis of race is to
stop discriminating on the basis of race.”® Notably, a majority of the Court did not share this view. Justice
Anthony M. Kennedy, while providing the majority-creating fifth vote for the Court’s invalidation of the
plans, wrote:

[the] postulate that ‘[t]he way to stop discrimination on the basis of race is to stop discriminat-
ing on the basis of race’ . . . is not sufficient to decide these cases. Fifty years of experience since
Brown . .. should teach us that the problem . . . defies so easy a solution.*

And, a dissenting Justice Breyer, joined by Justices Steven, Souter, and Ruth Bader Ginsburg, made clear
that he did “not claim to know how best to stop harmful discrimination.”® The people and not judges
should debate that issue and find answers to

how best to overcome our serious problems of increasing de facto segregation, troubled inner-city
schooling, and poverty correlated with race. . . . [I]t is for them to decide, to quote the plurality’s
slogan, whether the best “‘way to stop discrimination on the basis of race is to stop discriminating
on the basis of race.”®

Chief Justice Roberts’s “the way to stop discrimination” slogan was the subject of debate in the Court’s
2014 decision in Schuette v. Coalition to Defend Affirmative Action, Integration and Immigrant Rights and Fight for
Equality by Any Means Necessary.” In that case, the Court held that a voter-approved amendment to the
Michigan Constitution prohibiting race-based and other preferences in public employment, public educa-
tion, and public contracting did not violate the Equal Protection Clause.® Writing for a six-Justice majority,
Justice Kennedy concluded that the voters of a state may resolve the debate about the use of racial prefer-
ences and that the judiciary is not authorized to set aside state laws empowering voters to make that policy
determination.”

62.1d. at 799.

63. 1d. at 748.

64.1d. at 788.

65. Id. at 862.

66. Id. at 862, 863.

67. Schuette, supra note 5.

68. The amendment was a response to the Court’s decisions in Grutter, supra note 46 and Gratz, supra note 50.
69. See Schuette, supra note 5, at 1638.
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“The way to stop discrimination on the basis

of race is to speak openly and candidly on the
subject of race, and to apply the Constitution
with eyes wide open to the unfortunate effects
of centuries of racial discrimination.”

Justice Ginsburg, the senior Justice in dissent, assigned the dissenting opinion to Justice Sotomayor,
thereby affording Sotomayor the opportunity to express her views on affirmative action.” Justice Soto-
mayor opened her opinion with this observation: “We are fortunate to live in a democratic society. But
without checks, democratically approved legislation can oppress minority groups. For that reason, our
Constitution places limits on what a majority of the people may do.””* Cognizant of context and history, she
declaimed that “to know the history of our Nation is to understand its long and lamentable record of sty-
mieing the right of racial minorities to participate in the political process.””

Noting Chief Justice Roberts’s “the way to stop discrimination” hypothesis, Justice Sotomayor argued
that the Chief Justice expressed “a sentiment out of touch with reality, one not required by our Constitution,
and one that has properly been rejected as ‘not sufficient’ to resolve cases of this nature.”” In her view, “race
matters” not simply or only as a matter of color or phenotype; race matters “because of persistent racial
inequality in society—inequality that cannot be ignored and that has produced stark socioeconomic
disparities.””* In a gripping passage of her opinion Justice Sotomayor addressed ways in which race mat-
ters:

Race matters to a young man’s view of society when he spends his teenage years watching others
tense up as he passes, no matter the neighborhood where he grew up. Race matters to a young
woman’s sense of self when she states her hometown, and is then pressed, “No, where are you
really from?,” regardless of how many generations her family has been in the country. Race mat-
ters to a young person addressed by a stranger in a foreign language, which he does not under-
stand because only English was spoken at home. Race matters because of the slights, the snickers,
the silent judgments that reinforce that most crippling of thoughts: “I do not belong here.””

Ignorance of or blindness to the ways in which race matters is regrettable, Justice Sotomayor instructed.
The way to stop to discrimination on the basis of race is not to stop discriminating on the basis of race. “The
way to stop discrimination on the basis of race is to speak openly and candidly on the subject of race, and
toapply the Constitution witheyes wide opento the unfortunateeffects of centuries of racial discrimination.””
Judges “ought not sit back and wish away, rather than confront, the racial inequality that exists in our soci-
ety,” she continued, for “it is this view that works harm, by perpetuating the facile notion that what makes
race matter is acknowledging the simple truth that race does matter.””

70. See Marcia Coyle, Ginsburg on Rulings, NAT. L.]J. (Aug. 22, 2014), at 1, 6.
71. Schuette, supra note 5, at 1651.

72.1d.

73.1d. at 1675 (quoting Parents Involved, supra note 2, at 788).

74.1d. at 1676.

75. 1d.

76.1d.

77.1d.
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Responding to Justice Sotomayor, Chief Justice Roberts stated that “it is not ‘out of touch with reality” to
conclude” that thoughts of not belonging may be reinforced by “racial preferences” and “that the prefer-
ences do more harm than good.”” To disagree, in good faith, regarding the costs and benefits of race-con-
scious affirmative action “is not to “wish away, rather than confront’ racial inequality,”” and it “does more
harm than good to question the openness and candor of those on either side of the debate.”®

As can be seen, Chief Justice Roberts’s race-based approach is disconnected from the effects and realities
of this nation’s racism-based history. Governmental recognition and consideration of race, whether
employed to address and end racial segregation and subordination as in Brown or to encourage and facili-
tate racial integration and inclusion as in Seattle’s and Jefferson County’s student assignment plans, are
labeled racial classifications violative of the Equal Protection Clause. When the Court conceptualizes and
understands race in this way, the reason why government has adopted race-conscious policies and pro-
grams is deemed to be constitutionally irrelevant. The idea that race is “a superficial individual trait, dis-
connected from vertical understandings of group hierarchy”® is the flawed foundation of Chief Justice
Roberts’s acontextual and ahistorical jurisprudence in this critically important area of constitutional law.

Compare and contrast Chief Justice Roberts’s approach to that taken by Justice Sotomayor in her Schuette
dissent. She expressly grounded her analysis in history and in the lived experiences of those classified,
marginalized, and subordinated by the social, civic, and legal double standard of white supremacy and
racism.* For Justice Sotomayor, the issue, the indispensable focal point, is the history and current manifes-
tations and effects of racism. Addressing that reality requires more than a tautological observation that the
way to stop discrimination on the basis of race is to stop discriminating on the basis of race. Such discrimi-
nation cannot be meaningfully addressed by a Court incurious about context and history and unwilling to
take into account “the unfortunate effects of centuries of racial discrimination.”®

As this article is being submitted for publication, we await the Court’s latest decision in Fisher v. Univer-
sity of Texas at Austin and its resolution of an equal protection challenge to the university’s race-conscious
undergraduate admissions program. Will the seven Justices participating in that case following the death
of Justice Scalia, and in light of Justice Elena Kagan’s recusal, adhere to their differing race and racism-
based approaches? If so, three Justices—Chief Justice Roberts and Justices Alito and Thomas—likely will
find what they view as the university’s racial classification of applicants to be constitutionally problematic.
Three Justices—Justices Ginsburg, Breyer, and Sotomayor—Ilikely will find the university’s contextual con-
sideration of race—with eyes wide open to this nation’s history and today’s racial inequality—to be consti-
tutionally permissible. All of which brings us to Justice Kennedy, who has never voted in favor of a
race-conscious affirmative action plan but did reject Chief Justice Roberts” “the way to stop discrimination”
postulate in Parents Involved. How he will vote is, of course, not certain, although my educated guess is that
he will vote to strike down the university’s program. The accuracy of that guess will soon be known.

78.1d. at 1639.

79.1d.

80. Id.

81. Osacik K. OBASOGIE, BLINDED By SiGHT: SEEING THROUGH THE EYES OF THE BLIND 116 (2013).

82. See KAREN E. FIELDS & BARBARA J. FIELDS, RACECRAFT: THE SOUL OF INEQUALITY IN AMERICAN LirE 17 (2012).
83. Schuette, supra note 5, at 1676.
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Are some disabilities more “legitimate” than others? What are the proper terms we should use in
conversations about disability diversity so as not to give offense or show ignorance? Of what do law
firm lawyers need to be aware so as to more successfully work with those of their colleagues who
may have visible or invisible disabilities? Babineau and Goita provide some guidance for lawyers
seeking to be more inclusive of disability diversity.

more sophisticated, including data broken down by hours billed, dollars, career stage, race and

ethnicity, gender, and LGBT status, attorneys with disabilities remain one of the largest untapped
diversity resources in law firms. But some client and industry surveys are already starting to ask for data
related to attorneys with disabilities.

ﬁ s client and industry requests for information about the teams staffed on their projects become

l. Disability Defined

As attorneys, we are familiar with the definition of disability under the Americans with Disabilities Act
of 1990: “A physical or mental impairment that substantially limits one or more major life activities, a re-
cord of such impairment; or being regarded as having such an impairment.”! We may also be familiar with
the medical definition: (1) “Inability to function normally, physically or mentally; incapacity”;* or (2) “Loss
of function at the level of the whole person, which may include inability to communicate or perform mobil-
ity, activities of daily living, or necessary vocational or avocational activities.”

It is the medical definition that we frequently associate with the disabilities with which we are most
familiar such as blindness, deafness, limited mobility, and the like. These disabilities have two common
elements that make them feel familiar and relatable. First, people can frequently visually identify disabled
people who use canes, wheelchairs, hearing aids, American Sign Language (ASL), or an assistant or service
dog. Secondly, many of us feel we can relate to the experience of having these disabilities to some degree
because we have the experience of being in the dark, being unable to see, being unable to hear, or having
an injury that allows us to temporarily “try on” the experience of having a limited function similar to that
of having these disabilities.

1. Americans with Disabilities Act, 42 U.S.C. § 12102 (1990), http://www.ada.gov/pubs/adastatute08.htm#12102.

2. Disability, DORLAND’s MEDICAL DIcTIONARY FOR HEALTH CONSUMERS (2007), http://medical-dictionary.thefreedic-
tionary.com/disability.

3. Disability, MILLER-KEANE ENCYCLOPEDIA AND DICTIONARY OF MEDICINE, NURSING, AND ALLIED HEALTH (7th ed. 2007),
http:/ /medical-dictionary.thefreedictionary.com/disability.
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People with disabilities are also the

only minority group that anyone can
join at any time, with rates of disability
Increasing as age increases.

There are four main categories that most disabilities will fall into: hidden versus apparent disabilities;
and medical versus psychological disabilities. Examples of each type are listed below.

Medical/Hidden Medical/Apparent Psychological/Hidden Psychological/Apparent
e Multiple Sclerosis e Missing Limbs e Depressive Disor- e Tic Disorders
e Heart Disease e Mobility Impair- ders e Symptomatic Be-
. . ments e Anxiety Disorders haviors
e Seizure Disorders
« Diabetes e Blindness e Schizophrenia
e Deafness e Bipolar Disorder

Estimates from the U.S. Census Bureau,* the Center for Disease Control,> and the National Institute of
Mental Health® show that between nineteen and twenty-six percent of non-institutionalized, working-age
adults (adults aged eighteen to sixty-five) will have one or more conditions in any given year that may
qualify as a disability. People with disabilities are also the only minority group that anyone can join at any
time, with rates of disability increasing as age increases.

Il. Law Firms and Our Clients

It follows from these data that one in four or five people in any law firm will have a disability and,
perhaps more importantly, the same is true of our clients. Clients may have updated affirmative action
obligations that include a goal of employing people with disabilities as seven percent or more of each job
group under Section 503 of the Rehabilitation Act of 1973.7 This will cause an increased focus on educating
workforces about those conditions that the regulation may consider to be disabilities and educating work-
forces about reasonable accommodations and procedures for recruitment and retention of people with dis-
abilities in underrepresented job groups.® These regulations are relevant to any federal contractor, anyone
who has a supply and service contract with a federal contractor with the dollar threshold of the combined
contracts being $50,000, and any employer having fifty or more employees (including temporary or part-
time employees).’

4. See U.S. Census Bureau, Nearly 1 in 5 People Have a Disability in the U.S., Census Bureau Reports, NEws RELEASEs (July 25,
2012), http:/ /www.census.gov/newsroom/releases/archives/miscellaneous/cb12-134. html.

5. See How Many People Have Disabilities? A Tip Sheet for Public Health Professionals, Center for Disease Control (2009),
http:/ /www.cdc.gov/ncbddd/disabilityandhealth /documents / disability-tipsheet_phpa_1.pdf.

6. See generally National Institute of Mental Health, The Numbers Count: Mental Disorders in America, Health & Education
(Sept. 12, 2014), http:/ /www.Ib7.uscourts.gov/documents /12-cv-1072url2.pdf.

7. See The Rehabilitation Act, 29 U.S.C. § 701 (1973).

8. See United States Department of Labor, OFCCP’s New Regulations to Improve Job Opportunities for Individuals with Dis-
abilities, Office of Federal Contract Compliance Program (Sept. 24, 2013), http://www.dol.gov/ofccp/regs/compliance/
section503.htm.

9. Checklist for Compliance with Section 503 of the Rehabilitation Act of 1973,
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Even if our clients do not have affirmative action obligations, people with disabilities had an estimated
$220 billion in purchasing power in 2010, with the number of people with disabilities to double by 2030
and their purchasing power increasing exponentially as their disposable income increases with age and
work experience.!! Law firms are well-advised to recognize these market pressures facing our clients, and
work toward demonstrating a shared commitment to this demographic and fluency in disability inclusion.

With the rates of self-disclosure of disability in law firms being reportedly much lower than the average
rate of disability in the U.S. population, it will be hard to make the case that disability is an important demo-
graphic to law firms. Interestingly, the rate of disclosure among associates is higher than the rate of disclo-
sure among older attorneys at the partner level, a statistical improbability given that rates of disability are
positively correlated with age. This difference indicates that the stigma of having a disability may influence
the rate of disclosure. Generation X and Millennial attorneys may be more accustomed to self-disclosure of
personal characteristics such as sexual orientation or gender identity.

A frequent argument against the inclusion of attorneys with disabilities is that top-tier law firms are sup-
posed to provide premiere services to clients; this implies that should an attorney admit to having a highly
stigmatized disability, such as clinical depression, clients may believe they are not getting the optimal le-
gal strategy for which they are paying. This logic does not follow for two reasons. First, the fundamental
principle from which most law firm diversity programs spring is that a variety of experience, talent, and
perspectives provide more and better potential solutions to complex legal problems than homogenous
teams.'> Second, the collective contributions of people with disabilities to American society include break-
through products and procedures, such as titanium knees, motorized wheelchairs, screen readers, heart
and lung transplants, and 3-D printers, that may someday be able to use a person’s stem cells to print a new
organ for transplant. Without disabilities to have sparked these ideas, there would be no reason for these
innovations to exist, proving that the lens of having a disability does indeed result in creative and valuable
solutions to complex problems.

lll. Integration Starts with Respect: Understanding the Culture of Different Disabilities

Just as we recognize that there are a multitude of cultures within the overarching category of attorneys
of color, people with disabilities are similarly diverse in their cultures and experience. People with apparent
disabilities frequently say they have to overcome others’ tendency to define them in terms of their disabil-
ity. For example, Aimee Mullins, an athlete, fashion model, and keynote speaker, compared her disability
to her shadow, saying, “Sometimes I see a lot of it. Sometimes there’s very little, but it’s always with me.”*
People with apparent disabilities report having to learn to break the ice and make new colleagues comfort-
able in their presence before they can prove that they are capable, thinking colleagues.

On the opposite end, people with non-apparent or hidden disabilities constitute seventy-one percent of
all people with disabilities' and have a conundrum similar to that the LGBT community faces. Questions

As Amended, Department of Labor, https://www.dol.gov/ofccp/regs/compliance/checklistforCompliancewithSec-
tion503_JRF_QA_508c.pdf.

10. See Darren Bates, Top 10 Ways to Market to People with Disabilities and Boost Your ROI, EMPLOYMENT ALLIANCE FOR
PEOPLE WITH DISABILITIES BLOG (Apr. 29, 2013), http:/ /eapd.weebly.com/2/archives/04-2013/1.html.

11. Glenn T. Fujiura, Disability Trends, in THE FUTURE OF DISABILITY IN AMERICA (Marilyn J. Field and Alan M. Jette eds.,
2007), http./fwww.nchbi.nlm.nih.gov/books/NBK11437/.

12. Scortt E. PAGE, THE DIFFERENCE: HOw THE POWER OF D1vERSITY CREATES BETTER GROUPS, FIRMS, SCHOOLS, AND SO-
CIETIES 41 (2nd ed. 2008).

13. Aimee Mullins, The Opportunity of Adversity (Oct, 2009), (transcript http://www.ted.com/talks/aimee_mullins_
the_opportunity_of_adversity/transcript?language=en.

14. FirTH QUADRANT ANALYTICS, SUSTAINABLE VALUE CREATION THROUGH DisaBILITY: THE GLOBAL EcoNnomics OF Dis-
ABILITY 5 (2013), http://returnondisability.com/wp-content/uploads/2012/09/The%20Global%20Economics%200{%20
Disability%20-%202013%20Annual %20Report.pdf.
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such as “Should I disclose? To whom? How frequently?” are the dominant drivers of interpersonal inter-
actions at work, coupled with the issue of whether it is better to be upfront about having a disability or to
continually try to hide it.

Behavior-related disabilities sometimes give away people with hidden disabilities who choose not to
disclose. These behaviors are not a choice but rather a reflex or a consequence of actively managing symp-
toms. Because the reason for the behavior (the disability) is non-apparent, bystanders may react by becom-
ing angry, assuming the person chose to engage in unusual or unacceptable behavior even though the real
reason for the behavior is hidden.

For example, if a person with Post-Traumatic Stress (PTS) is startled by a loud noise at work, he may
jump, gasp, or even shout in surprise as a result of the exaggerated startle reflex that is symptomatic of PTS.
A superior may rightfully discipline another person who shouts in the workplace for being intrusive or
unprofessional. This is a reflex in a person with PTS, and while it may be equally disruptive to others, it is
not under the person’s control and no kind of discipline will make it so. In other cases, such as with Autism-
spectrum disorders, an individual may have difficulty making or sustaining eye contact. It's important to
consider the reason for the behavior when working towards a solution to minimize or eliminate its impact.

In these examples, the people with hidden disabilities are in situations in which they are experienc-
ing distress, causing the symptoms of their disabilities to become apparent. Bystanders are unaware these
individuals are in distress or unable to feel that the reaction is disproportionate to the stressor, and the
bystanders’ response is anger. The person with the disability is then forced to simultaneously find relief
from the stressor and decide whether to disclose his disability to someone who reacting angrily while he
teels vulnerable; he may make a joke to assuage bystanders or in some other way brush the incident aside
until, of course, it happens again. Disclosure, advocacy, and education are the only permanent solutions to
this conundrum, but whether they are effective depends largely on the receptivity of the audience and the
culture of the firm.

The overall experience of being a person with a disability is that of having an additional responsibility.
The responsibility includes managing symptoms, advocating for one’s own needs, and educating others
on the condition. Likening this responsibility to carrying a big box, it is hard to argue that if we saw one of
our colleagues working to carry such a box—such a responsibility—that we would not help that colleague
by offering to take a corner. Most of us would probably even offer to help a stranger. The culture in most
law firms that do not include disability status in their diversity programs, however, does not allow us to see
which colleagues may be carrying an additional responsibility. Thus, this culture does not afford us the op-
portunity to offer our assistance, limiting our ability to create community and inclusion in our firm culture
and leaving the responsibility with the individual.

Because our current definitions of disability are based on a model of limitation, loss of function, or inca-
pacity, many of us do not realize that some people with disabilities feel their condition does not constitute
something lost but that they have gained something to which others are not privileged. A person who is
deaf (with alower case d) is someone who experiences hearing loss. A person who is Deaf (with a capital D)
identifies as being part of the Deaf community, with his or her own culture, language, and social norms. For
example, among speakers of ASL, there is no concept of eavesdropping. Any person can see anything that
is communicated in ASL. The protocol for keeping a conversation private has evolved differently by neces-
sity. Until recently, there was no concept of sarcasm either. This is changing now thanks to Deaf teenagers
who will sign a remark and indicate that they were being sarcastic by raising one eyebrow and scrunching
their lips together mimicking stupidity. So Deaf culture evolves.

Consider the concept of color from the viewpoint of someone who has been blind since birth. Those of us
who are sighted use color euphemisms for a lot of things that have nothing to do with color. Stop signs are
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red, and when a company is in financial trouble, we say they are in the red. The sky and the ocean are blue,
but we also may say of a sad person that he is blue or has the blues. To further add to the confusion, the
ocean is blue because bodies of water are blue, but a glass of water is colorless. The sky is blue, but the air in
front of us is also colorless. People who are blind from birth have adapted to these sayings and understand
the intent despite never having had the experience of color.

IV. Disability Etiquette

The first step in becoming an ally for people with disabilities is to learn how to think and talk about
disabilities. We use people-first language. Similar to how the phrase “colored people” evolved to become
people of color to emphasize their personhood over their skin color, we no longer use the term “disabled
people” but rather people with disabilities. People may use the term “Handicapped” to refer to parking
spaces, accessible restrooms, and the like, but we no longer use it to refer to people.

A. Greetings, Common Sayings

When meeting a person with a disability, it is appropriate to offer to shake hands, including people who
have missing or partially missing arms or hands. If another person accompanies the person with the dis-
ability, assume that the latter can speak for himself. Direct your questions to the person unless he or his
companion indicates that you should speak with her instead.

In general conversation, we say things like, “Did you see the article about...?,” “Did you hear that...?,”
and “Do you want to walk over to...?” These common phrases can seem fraught with peril when speaking
to a person who is blind, deaf, or has mobility impairments. Unless someone very recently lost these func-
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tions, for the most part, they understand this to be an invitation to take part in a social convention without
qualification. If you feel that you may have been insensitive, you can always ask the person if this is the case
and apologize if appropriate. A good practice for any interactions where you feel unsure how to proceed
is to ask how the person prefers to move forward. If they ask you to do something different, it is not a criti-
cism or something to be embarrassed about; you can just say, “Oh, thank you for telling me. I didn’t know
the etiquette.”

B. Deafness

There is a cultural difference between a person who is deaf and a person who is Deaf. The lower case
indicates a loss of function or inability, whereas the upper case denotes Deaf culture in which many partici-
pants feel they have gained a common language, community, and set of social norms that hearing people
cannot access. People with any disability may not view themselves as people who have lost something but
rather as people who have gained skills, knowledge, and insight that they would not have otherwise.

When speaking with a person who is deaf, bear in mind that not everyone reads lips. There is no need to
speak loudly, but do speak clearly, making sure nothing obstructs your mouth. If there is an ASL interpreter,
make eye contact with and speak to the person with the disability, not the interpreter. Though he may be
watching the interpreter, it is appropriate to look at the person to whom you are speaking, and when he
responds in sign language, he will make eye contact with you, and you can listen to the interpreter. Inter-
preters will not find you rude if you do not include them in the conversation.

C. Blindness

When you see a blind person in a crowd, it can be difficult to know how to offer assistance. The phrase
we recommend is, “Would you like a sighted guide?” If the person accepts your offer, he will either put his
hand on your shoulder and walk slightly behind you, or he will take your elbow from behind. This way he
can feel your movements and know if you are stepping around, up, or down. It may also be helpful if the
terrain is rough to describe what you are going over and how much distance there is to cover.

If you notice a problem that the person does not know about, describing it in a clear and respectful man-
ner is the best way to approach offering assistance. Remember that if the person declines your offer, it does
not mean you have done something wrong. It means he has the situation under control. Being respectful
of the goal of people with disabilities to remain as independent as possible will help you remember that
because they declined your offer, it does not mean they did not appreciate it.

D. Mobility and Service Animals

When you meet someone who uses a wheelchair, it is appropriate to offer more personal space during
conversation than you might with someone standing at your level. If you will be speaking for a while, find
a place where you can sit so you can be at eye level. This will save both parties a stiff neck. Wheelchairs are
considered a part of a person’s body. If you would not lean on or grab someone’s body, then you would
show the same deference to the wheelchair. Some people find it tempting to signal affection by patting a
person on the head when he is lower than their standing height. This gesture can come off overly familiar
or condescending when applied to a professional adult.

People who have service animals often find that others are tempted to pat or play with it. While a
service animal is working, people should not touch nor speak to it because such an action can distract the
service animal. You can ask the person if it is okay to speak to or touch the service animal, understanding
that the person may say, “She’s working right now, so please ignore her.”
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E. Hidden Disabilities

Hidden or non-apparent disabilities can be particularly tricky because sometimes the only outward indi-
cation that the person has a disability is unusual behavior. A person who is preparing for knee surgery may
prefer to walk a longer distance to a ramp than to walk up two or three stairs. He may also prefer to take the
elevator one floor to avoid stairs. For someone with a psychological disability, such as PTS, an exaggerated
startle reflex can be one of the symptoms, which may result in the person jumping at a seemingly insig-
nificant trigger, including someone approaching from behind or a sudden, loud noise. Even if it is the kind
of stimulus that might make most people might jump, a person with PTS can be much more startled. The
same stimulus may cause the same response in a person with PTS, whereas others will eventually become
accustomed to the stimulus and be able to tune it out.

This reflex is comparable to motion sickness. Anyone who gets motion sickness knows that it is not a
matter of logically understanding that there is no reason to feel ill. While there is a conscious awareness
that there is nothing about reading in the car that should make someone ill, that knowledge will have no
influence on how you feel physically. This is not to suggest that people with PTS or other hidden disabilities
have no control over their impulses. Most people with PTS are not violent or dangerous and many prefer
to avoid confrontations.

Because there is a much higher level of stigma around psychological disabilities than other disabili-
ties, there are far fewer people willing to discuss their hidden psychological disabilities, resulting in more
misinformation about how to approach a person who may be struggling. Here are some commonly used
remarks, a description of their possible impact, and suggestions for what you might say instead:

Platitudes that you find comforting also may not have the intended effect. Comments such as “this too
shall pass,” “everything happens for a reason,” “count your blessings,” “every cloud has a silver lining,”
and the like can feel dismissive. Demonstrating empathy in a way that lets the person feel like others ac-
knowledge his hard work can go a long way towards making him feel comfortable and may help mitigate
some symptoms that could interfere with work.

7 i i

V. Benefits to Overall Diversity

Of all the demographic categories that we as diversity professionals support, disability is the only one
where the following occurs: most people know at least one person in their personal or professional life that
has a disability; any one of us can join this demographic at any time; and, those who do not have a disability
can “try on” the experience of having certain types of disabilities.

This aspect of “trying on” is unique to disability status. We can marginally relate to the experience of be-
ing blind because we have tried to find our way in the dark; we can relate to the experience of being deaf
because we have been unable to hear; and, we can relate to the experience of having limited mobility if we
have ever sustained an injury, such as a broken bone or pulled muscle, which limited our customary level
of function. While these temporary conditions are clearly not the same as having a disability that substan-
tially limits a major life activity, the inconvenience, confusion, and reliance on others for help with routine
activities serves to provide a level empathy for those who live with conditions that must be managed daily.

This has great implications for other diversity demographics such as gender, race/ethnicity, LGBT sta-
tus, and others. Because as much as we may learn about the experiences of people who are different from
ourselves, there is no way to fully empathize as closely with these categories. There is no lived experience
that others can draw from such as “trying on” a different gender, sexual orientation, or skin color. Through
the experience of temporarily identifying with people with certain disabilities, we may forge a greater
connection to and respect for all types of minority and marginalized groups, leading to better results from
existing diversity programs.
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Attorneys with Disabilities:
Shedding Light on the Invisible
Element of Diversity

Angela Winfield
Director, Department of Inclusion & Workforce Diversity, Cornell University

All too often disability diversity is treated as an afterthought or ignored altogether. Yet it is the one
diversity category that one needn’t be born into, that some members struggle to keep hidden for
fear it will influence perceptions about their competence and limit their opportunities, and that any
of us can join at any time. Here are some practical steps on how law firms and other employers can
move forward with disability diversity.

en we talk about diversity and inclusion in the legal profession, inevitably Pauline E. Higgins’s
definition of diversity and inclusion comes up: “Diversity is being invited to the party; inclusion is

being asked to dance.”* This definition is a down-to-earth and apt analogy. It makes sense. It’s clear.
It's understandable. It's digestible. However, it raises some practical questions. How many times have you
been to a party where no one is dancing? Where you do not want to dance? Where you are afraid to ask that
other person to dance because you do not know whether they want to dance with you or what they’ll say if
you do ask? Have you had that experience? I have.

I. Imagine This

What does this analogy of invitations and dancing at a party look like in the real world of an attorney with
a disability in the legal profession? Inside the courtroom, it looked like this for me: I was fresh out of Cornell
Law School and a newly-admitted attorney. It was one of my very first court appearances, and I was making
the appearance on my own without one of my law firm’s partners or a fellow colleague at my side. I was wear-
ing my regulation black suit. I had the file in my hand. I knew the file inside and out. My skin was crawling
with excitementand my stomach was flip-flopping, butIwas ready! Thejudge called the case, and Iapproached.
Before I could state my name and whom I was representing, the judge inquired whether I was the defendant.

Imagine how I felt. Thad done everything I was supposed to do to be there. I was at the party ready to dance.

Now, imagine how that judge felt. He was not being malicious. He was sincerely apologetic and embar-
rassed about his mistake. He simply was not expecting an attorney to look like me: a young, blind, and black
woman. By the way, this was not twenty years ago. This was only five years ago.

Trying to enter the profession, it looked like this for me: I was on a callback interview at an elite law firm in
a major market. During one of the several one-on-one interviews with the firm’s attorneys, a partner stated:
“You're saying all the right things, but I just do not know how you can practice law being blind. I could not
imagine how I'd do my job if I could not see.” I was shocked that an attorney would make this remark.
Granted, attorneys do not know every law, but if they are conducting interviews, they should at least know
basic employment laws and practices with respect to acceptable and unacceptable questions.

1. Janet H. Cho, “Diversity is being invited to the party; inclusion is being asked to dance,” Verna Myers tells Cleveland Bar, CLEVE-
LAND.coM (last updated May 27, 2016, 2:21 PM), http:/ /www.cleveland.com /business/index.ssf/2016/05/diversity_is_be-
ing_invited_to.html; see also VERNA MYERs, Diversity Is Being Invited to the Party; Inclusion Is Being Asked to Dance, in 1 MOVING
DiversiTy FORWARD: How 1o Go FrRoM WELL-MEANING To WELL-DoinG 5-13 (2011, vol. 11).

[ILP Review 2017 eeee 199



(Y'Y Y
People with disabilities and their

families control over eight trillion
dollars in disposable income
worldwide.

Regardless, the partner who was interviewing me was not intentionally trying to be hurtful or to
exclude me. He had no ill will toward me. There was only a lack of awareness, experience, and frame of
reference for interacting with someone who is different. Again, imagine what it felt like to possess the
requisite qualifications and to have a partner deny an opportunity to prove your abilities because, by his
own words, he didn't understand how anyone could do the job of a lawyer without being able to see. This
was clear ignorance.

Curiously, in my several years of legal practice, I do not recall encountering similar situations with cli-
ents but only other members of the profession. Yet, there really is no reason for any of us—whether it is
me, the judge, the law firm partner, or you—to have to experience this. Imagine if we could eliminate the
tear, embarrassment, shame, guilt, and other feelings of discomfort brought on by these honest yet hurtful
mistakes. Imagine what it would be like if there was a venue where we could talk and have open dis-
course about issues of disability, diversity, and inclusion; about our challenges, the successes, potential
strategies, and initiatives in this regard. Imagine where we could resolve and eliminate uncomfortable
encounters and get down to the business of advancing the law. Diversity of thought, experience, and
background does advance the law and legal practice.

Imagine a party—a legal profession—where everyone is dancing, and everyone is engaged and mak-
ing a difference. More often than not, these are the people called to the law: people who not only want to
make a buck—there’s absolutely nothing wrong with that—but people who want to make a buck while
making a mark, leaving a legacy, and making a difference for their clients. Also, regarding making a buck,
The Return to Disability Group’s report estimates that people with disabilities and their families control
over eight trillion dollars in disposable income worldwide.* So, if they are not your clients directly, they
certainly are customers of your clients and will start to matter more and more, particularly as the baby
boomer generation is aging.

The truth of the matter is that the public holds us, as attorneys, to a higher standard. Yes, the public
holds us to a higher standard in spite of the lawyer jokes and in spite of the clients who tell you how awful
lawyers are. In spite of all of this, we are part of an esteemed profession. As attorneys, we are officers of
the court, advocates for justice, gatekeepers, and change agents. Many individuals respect and revere our
positions. We need to live up to the ideals of the profession, which means being more disability inclusive.

2. Rich Donovan, Translate Different Into Value: 2016 Annual Report: The Global Economics of Disability, THE RETURN ON
DisaBILITY GROUP 2 (2016), http:/ /www.rod-group.com/sites /default/files /2016%20Annual %20Report%20-%20The%20
Global%20Economics%200f%20Disability.pdf.
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Il. Moving Forward

In order to move forward with respect to disability diversity, we need to start with basic disability
awareness and information-gathering. According to the National Association for Law Placement (NALP),
only one to two percent of law graduates identify as attorneys with disabilities.* However, the U.S. Census
Bureau estimates that twenty percent of Americans have a disability.* Furthermore, according to the U.S.
Social Security Administration, more than twenty-five percent of current workers aged twenty will expe-
rience a long-term disability at some point during their working lives.” People with disabilities are one of
the largest minority groups in America. It is also the only diversity group a person can join at any time.
There is a clear disparity between the prevalence of disability in the general population and those in the
legal profession. Is this because people with disabilities simply cannot hack it? I think not.

Collecting data on disability is fraught with difficulty for several reasons. First, many individuals with
disabilities may not identify as being a “person with a disability.” Many times when we think of a person
with a disability, we think of a person in a wheelchair or a person who is blind. We often forget or do not
even associate other non-obvious conditions, such as bipolar disorder, ADD/ADHD, or lupus, as being
disabilities. Further complicating this issue of identifying people with disabilities are the varied defini-
tions of disability under different laws and in different contexts. For instance, the Americans with Dis-
abilities Act (ADA) defines disability with respect to anindividual as, “(A) a physical or mental impairment
that substantially limits one or more major life activities of such individual; (B) a record of such an impair-
ment; or (C) being regarded as having such an impairment...”® This definition may include a variety of
conditions, such as diabetes, cancer, and HIV/AIDS. In addition, the ADA definition (and the ADA itself)
fully contemplates a person with a disability as being able to work and provides protections for doing so.
Meanwhile, according to the U.S. Social Security Administration, to receive social security disability insur-
ance benefits, disability is defined as “the inability to do any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be expected to result in death or which
haslasted or can be expected to last for a continuous period of not less than 12 months. To meet this defini-
tion, you must have a severe impairment(s) that makes you unable to do your past relevant work.””

3. NALP Diversity Infographic: Disabilities, NAT'L Ass’N FOR L. PLACEMENT, http://www.nalp.org/uploads/Member-
ship /DiversityInfographic-Disabilities.pdf.

4. Nearly 1 in 5 People Have a Disability in the U.S., U.S. Census Bureau Reports: Report Released to Coincide with 22nd An-
niversary of the ADA, U.S. CENsus Bureau (July 25, 2012), https:/ /www.census.gov/newsroom/releases/archives/miscel-
laneous/cb12-134.html.

5. Social Security Basic Facts, U.S. SOCIAL SECURITY ADMINISTRATION (Oct. 13, 2015), http:/ /www.ssa.gov/news/press/
basicfact.html.

6. Americans with Disabilities Act, 42 U.S.C. § 12102 (2008).

7. Basic definition of disability, 20 C.ER. § 404.1505.
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Second, there is a tremendous amount of stigma and misunderstanding associated with having a dis-
ability. Remember the law partner who did not think a blind person could practice law? According to his
limited understanding of blindness, being blind automatically is a disability as defined by the U.S. Social
Security Administration and not a disability pursuant to the ADA, which could be mitigated in a law firm
environment with a reasonable accommodation. Given this perception of disability, imagine if you had a
non-obvious disability, such as a mental illness, addiction, or learning disability, and could choose not to
self-identify or disclose. Would you choose to keep that information to yourself? Or, would you risk being
thought of as incompetent or incapable?

Third, the data is not being collected. A review of the NALP Directory of Legal Employers reveals that the
majority of firms who report to NALP do not collect data on attorneys with disabilities.* How can we
address disability inclusion if we are not even counting disability (literally or figuratively) as a diversity
demographic?

How do we begin to shift toward disability inclusion? We need to build a culture of trust and inclusion.
Disability is rarely mentioned in law firm diversity statements, policies, and initiatives. Moreover, in the
rare incidence when disability is mentioned, it is in reference to a law firm sponsoring a law student group
or providing pro bono services. It is not discussed with respect to support and outreach once an individ-
ual has entered the profession and perhaps is even practicing at that very firm. In other words, the diver-
sity marketing materials either ignore disability altogether or only acknowledge disability as existing
outside the law firm walls. This actually is the antithesis of inclusion and discourages self-identification.

To fight these challenges with disability as diversity, three practical steps should be adopted and imple-
mented. First, add disability to the traditional categories of diversity on your website, the diversity strate-
gic plan, the agenda of diversity initiatives, and so forth. Including disability in the diversity discussion
signals awareness and a certain level of receptivity to prospective and current attorneys with disabilities.
It shows that, as a law firm, you are at least thinking about disability as one of the many aspects that
positively contribute to diversity in our organization.

8. See Nat'l Ass'n for L. Placement, Diversity Numbers at Law Firms Eke Out Small Gains — Numbers for Women Associates
Edge Up After Four Years of Decline, NAT'L Ass’N FOR L. PLACEMENT (Feb. 17, 2015), http://www.nalp.org/lawfirmdiver-
sity_feb2015 (noting that “information about lawyers with disabilities ... is much less widely reported than information
on race/ethnicity and gender, making it much harder to say anything definitive about the representation of lawyers with
disabilities”).
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Second, develop a reasonable accommodation process for applicants and employees, and make it
known and readily available. Or, at minimum, designate a person that prospective and current employees
can contact to request disability accommodations. Pursuant to the ADA, employers with fifteen employ-
ees or more are required to provide reasonable accommodations to applicants and employees with dis-
abilities who are qualified for the job.” A reasonable accommodation could be as easy as purchasing
screen-reading software for a visually impaired attorney, so that they can use a computer or a trackball
mouse for an attorney with dexterity limitations. Fifty-eight percent of reasonable accommodations cost
nothing, and when there is a cost, the typical expense is only five hundred dollars. *°

Third, educate yourself. Accept that you probably are not an expert in disability and you may not know
about all of the assistive technology, adaptive skills, and other methods and means that a person with a
disability uses to successfully accomplish tasks. Be willing to learn and try to keep an open mind.

In essence, it is important to remember to be truly inclusive when you think of diversity and inclusion.
It is important to not forget that disability is a very unique part of diversity. Building a culture within the
legal profession where lawyers welcome and embrace disability not only benefits attorneys with disabili-
ties, but it benefits all attorneys.

9.42 U.S.C. §12112(b)(5)(A) (2008).
10. Beth Loy, Accommodation and Compliance Series: Workplace Accommodations: Low Cost, High Impact, JoB ACCOMMODA-
TION NETWORK 3 (last updated Sept. 1, 2015), http:/ /askjan.org/media/lowcosthighimpact.html.
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LGBT Equality in the Legal Sector:
A View from the United Kingdom

Daniel K. Winterfeldt
Partner, Reed Smith LLP

Eilidh Douglas
Trainee Solicitor, CMS Cameron McKenna LLP

With data from the InterLaw Diversity Forum’s annual Career Progression Study, Winterfeldt
highlights career advancement and social issues for LGBT lawyers in the United Kingdom.

he InterLaw Diversity Forum for LGBT Networks (the InterLaw Diversity Forum) is an inter-

organizational network for the LGBT networks in law firms and all personnel (lawyers and

non-lawyers) in the legal sector, including in-house counsel. The InterLaw Diversity Forum
has over 1,500 members and supporters from more than seventy law firms and forty-five corporate
and financial institutions. Its objectives are to support LGBT legal professionals, LGBT networks at its
member organizations, and LGBT equality and inclusion in the legal profession and the wider LGBT
community. In recent years, much of the work of the InterLaw Diversity Forum has focused on mul-
tiple identities within the LGBT community, and it has focused on supporting inclusion in the profes-
sion across all strands of diversity and beyond to assist employers in creating meritocratic workplaces
through our research, sharing of best practice, and the Apollo Project.

The Law Society of England and Wales shares this aim of a diverse legal profession and, in 2009,
carried out a survey, in conjunction with the InterLaw Diversity Forum, aiming to assess the profes-
sion’s attitudes towards and inclusion of its “LGB” members.! The 2009 survey was part of a wider
study carried out by the Law Society into career barriers faced by LGB, BME, and women solicitors—
whose similarity of experience was, in the view of the Law Society, “striking.”* This intersectional
approach to experiences in the legal profession inspired a 2012 survey by the InterLaw Diversity
Forum, considering the impact not only of sexuality but also gender, ethnicity, social mobility, and
disability on career progression.’ Building on the foundations of individual perceptions and experi-
ences of the 2009 survey, the 2012 survey sheds further light on LGBT experiences within the broader
context of diversity across the legal profession.*

1. Law Society Survey of LGB Solicitors 2009: The Career Experience of LGB Solicitors Conducted by InterLaw Diversity Forum for
the Law Society and LGBT Network, THE Law SocIety 1 (2009), https:/ /www.lawsociety.org.uk/support-services/research-
trends/documents/the-career-experience-of-lgb-solicitors/ [hereinafter 2009 Survey]. At the time of 2009 survey, the Law
Society requested that the InterLaw Diversity Forum follow the then-convention of Stonewall, in only considering LGB
respondents. “LGB” will accordingly be used in reference to the 2009 survey only. The InterLaw Diversity Forum takes a
trans-inclusive approach to its work. See Transgender Initiative, INTERLAW DIVERSITY FORUM, http:/ /www.interlawdiversi-
tyforum.org/transgender (last visited Aug. 30, 2016); Purple Reign, INTERLAW DIVERSITY FORUM, HTTP:/ / WWW.INTERLAWDI-
VERSITYFORUM.ORG/PURPLEREIGN (last visited Aug. 30, 2016).

2. Career barriers research studies: findings, THE Law Society (Nov. 11, 2010), http://www.lawsociety.org.uk/support-
services/advice/articles/diversity-survey-results/.

3. Stephen Ward, Daniel Winterfeldt & Leslie Moran, Career Progression in the Legal Sector 2012: A Report on Lawyers
and Business Services Professionals by Gender, Ethnicity, Social Mobility, Disability and Sexual Orientation, INTERLAW DIVERSITY
ForuMm 1 (2012), https:/ /www.lawsociety.org.uk/Policy-campaigns/documents/Career-Progression-in-the-Legal-Sector-
June-2015/ [hereinafter 2012 Survey].

4. The two surveys take different methodological approaches: the 2009 survey focused on perspectives and experiences,
whereas the 2012 survey took a more quantitative approach, and asked questions in areas not previously surveyed in 2009,
such as salary levels.
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This summary outlines the key findings of the surveys. It also sets the scene for the next ground-
breaking piece of research being conducted this year. The 2016 survey will be the most ambitious yet,
and will allow us both to observe the progress made within the U.K. profession, as well as to cast our
gaze further in comparing our progress with colleagues in Europe and the United States.

We cannot overstate the continuing importance of such surveys, seeking to understand LGBT
experiences within the profession. Those who questioned the relevance of such surveys in 2009 only
underline this importance:

I am not certain what an LGB is, but I suspect it has something to do with non-legal activities. In
that case this survey has nothing to do with the practice of law or the regulation of solicitors and
is a scandalous waste of time and money. The Law Society should be ashamed of itself.®

This research is far from “non-legal”: the profession is inextricable from the individuals and com-
munities it comprises; their experiences and well being are crucial for its health and success. To
remain relevant and effective, the legal profession must reflect the diversity of the population it
serves. Clients—from local government to corporate giants—are increasingly demanding that those
who advise them not only represent their commercial interests but reflect their values as well. It is
therefore important to conduct surveys that help to fully analyze the extent to which equality of treat-
ment exists and to monitor its effects on the profession. We hope that, with wider publication and
understanding of these issues, responses such as the above will become increasingly rare. Mean-
while, the InterLaw Diversity Forum will continue its work, based upon the findings of the 2016
research.

I. Out of Bounds: Personal and Professional Divide

One key disparity that was clear from the 2009 survey is the ability of LGB solicitors to be “out” in
their professional lives. Whilst a total of 96% of gay male and 92% of lesbian/gay female respondents
stated that they were “out” in their personal lives, this figure drops markedly in the workplace.®
Overall, only 9% percent of gay male and 27% of lesbian/gay female respondents described them-
selves as “widely out” in the workplace, a clear gulf between the personal and professional.”

5. 2009 Survey, supra note 1, at 23.
6.1d. at 5.
7.1d.
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It is therefore important to conduct surveys
that help to fully analyze the extent to which
equality of treatment exists and to monitor its
effects on the profession.

There are some signs of progress having been made with openness higher amongst younger mem-
bers of the profession: at the time of the 2009 survey, 15% of fifty-one to fifty-five year olds and 16%
of forty-six to fifty year olds were out at their training firm, compared to 60% of lawyers twenty-five
and under and 66% percent of twenty-five to thirty year olds.* However, that 40% of lawyers under
twenty-five are still unable to be “out” at all—let alone widely—shows that there remains much to be
done.’

Whilst it appears there is increasing comfort in being “out” amongst colleagues, the inability of
LGB members of the profession to be open about their sexuality with colleagues remains consider-
able in relationships with clients. Only 26% of gay males and 22% of lesbians/gay females were able
to be open to clients about their sexuality."

Il. Differing Expectations

It might be questioned to what extent this ability to be “out”—whether to colleagues or clients—is
relevant. Some respondents indicated that they felt little need to be open about their sexuality—
“something that is private to me and not something that I feel the need to shout about”—with cli-
ents.! What the 2009 survey results do demonstrate, however, is the existence of behavioural
constraints that would be unthinkable to non-LGB members of the profession.

When firm events would invite partners, for example, experiences were divided between those
who felt that a same-sex partner was genuinely made welcome by their firm or organization and oth-
ers for whom the invitation was there in principle but a less welcoming prospect in reality.'?

Relations with colleagues, however, appeared to vary depending on the dominant culture in the
organization; many perceived public sector and in-house legal work as more inclusive, with City and
corporate firms and departments coming in for greater criticism. One respondent said the following
of corporate departments in firms: “My sense is that it is much easier to be LGB in litigation depart-
ments than it is in corporate or real estate where ‘macho” antics can still reign supreme (although not
always of course).””®* The results of the 2012 survey reinforces this perception of “macho” cultural

8.1d.

9.1d. at 4.

10.1d. at 7.

11.Id. at 9.

12.1d. at 6.
13. Id. at 10.
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There is a clear disparity of confidence within

LGBT members of the profession along
gendered lines.

dominance: the survey data make clear that elite-educated whi